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ABSTrSCT 

Part cf the carriculmn aateria>s prepar^a^Sjj tie 
5aticnal Paralegal In^titcte unSer a federal grapt, tins pocuient ^ 
focuses on tbe paralegal^ or legal assi^stant, role in^ciVi^ and* 
crjjain^l litigation^ Ciapter 1 outlines and describes procedures 
gqierning both criminal ^^nd civil cases for* stages ofs (1) agency^ 
(2) pzezj;r¥Xd.ls (3) trial, (Q) appeal, and (5) enfo rceaen^. Cha pte^r 2 

^intxcduces zh^ reader ^^ro ^t xtigatxoxT aisialbtdii^Ixip £e:^pcn.4i b i 
and includes a checklist to assist the paralegal in cr-eatk-Te ' 
observation^ The rfeaaxning. five chapters iocus on the litigation 
assistanrship role during agency, pre-trial,, trial, appeal, and 
enforcejsent stages, i cheqjilist £or analyzing/digfesting debosition 

• testiKony. and answers tS' interrogjatories is included as weu.! as 
guidelines for preparing physical evidence and exhibits for trial, 
drafting interrogatories, and responding to in'Eerrcgatories; (ZA) 
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r 2J,rl^ati.oa ia the prcteess of resoivissg coatrovcrsy fchroagh 

-v \ 

the courts aaiS/or thSroigh tfoe gnasi-jacLicial proceedings of 
7^c^i5iit-rative agencies. /"Caasi* steams ^IDie* or "siSilar to.* 
55ie vord ^jodi c iea^ refers to the operation of the cotHrts*, An*^ 
agency proceeding which is "guasiS judicial* is one ia viiich the 
agency is acting li3:e or siailax to a optirt saoh, as through i^ 
adainistrative he^ings^^ Khile the Wrd' jitigatjcPiJ^s sometiiaes 
ga^V>t ^to r e tea^ , only to w^mL pj.u^;e ej&ggs» the jjit^rplay between ^ 
ooiir£s and agencies is. ©ften so strong in litigation that the ^ 
wo£d-^"^sefl( here to oxkciud^the quasi- judicial dispute settlement 
aech^iiss^ of agencies. Civil litar^gsJ^J?^ involves TOnflict be-', 
twe^n one person an;i another or between the ^vemaent ^aid a per- . 



son -i^ien a crirje is not at issue« Crininal litigation involves 
a govemcient's attcrpt to prove that a perspn is giiiltS^ of a 
criae. Liti^gation can have fivp -stages: agency / pre-trial/ triatl/ 



— = ^ ' r 



1 * * 

See Statsky,^ W. / Introduction to the Legal Systca ; A Short 

Story for ParalegalA 9/ «Ji (national Paralegal Institute/ 1974} 




appeal and aaforcesaeac. . . 

rhese five st^esJiBxe activated ,oaly vfaen the coaf litrt is 

broa^t tolSe attcnticm.>bf a govexssiaeat official or agency. 

Hanv. If. not saost/. of thes^ conflicts ar« ne^er broia^t: out into 

the 'open in- this vaj- ^^2^ example, ta}ie'the case o| £ neig^^i^^ 

' • - . • 

chopping doys-his tr^:whic5i f alia onto soa^one else's property . 

A civil -gxait <e>q.^ trespass) vould certainly i>e possible on 

tiese fac^fe?. The neL^i)bors, howeVjp:, aay <leci^ between thesjt-- 

selves to settlfe the aatter. e,g^/£he neighbor vho did the tree 

CTtting -pay reDOve'4:iie tree frto Sis ;ieighbor*s jard and tahe It 

ppon iiinseif - to repair any daiaage^ rne pourts. never beccoe in- 

vd'lved. ^An esployee is caught stealing a siaall amount of EOdey. 

^e enployer say decide to "let hia 00* without cialling in the" 

police, ^e jaay be repriiaanded-or disci^ged after saSsing resti^ 

^tuip^n <e.g> returning the roney^ taken). Ihe prosecutor or 

dls;erict attorney never hears about th§ ca^* ft- vast nuir^ber of 

civil cases and a good ntcber. ot criiainal cases are resolved in 

this fashion; they are never litigated. 
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1. AsBiCY Stase (Ss Chart D 



a) Cribrinai'^Cases 



Before tiie crixda&l co orts beccoae involved in a case, the 
police 4^>artiaen£ 6r districC attom^'s bffice Have csualTy , 
taXea sose- action. .25iq police? deparfa nent and. iSe ,distar4^* 
attorney's office are a&inistrative agencjjes ajthongh the * 
latter is not often referred to 'as an agency. Onless a citizen 
IS a^ing the -arrests the decxsiojv to arrest is usoaliy laa^e i^K * 
tije Cilice/ Ti;e initaal decisi<^ on viietljer pr not to prosecnfce 
{ i.e >^ CO proceed r^gaanst rtysnn rrin^irtpi^^v) i<; 7r>?.f!p hgt the _ 
district att&mey/- !Z5ie police d& not arrest er^ryone vhon they 



suspect have cccmitted a cr 



nor does the 'district! attorney 



prosecute everyone arrested. ^ they have .ccnsXderahle discretion 
'vith respe<rt. to the a:rzQSt. anS prosecution decisicmsT T^e indi^- 
X vxdpai inwiyedy jhizi^lf or throngh ^hi^ attorney,) cay bring \ 
certaxni, facts to the attention of the po^'ice or district attorney 
in ord^r "to xnf iuen<ie thexr decisions on whether to arrest or 
prosecute. _ - 



b) Civil Cases * " \ 

: ' '" ■ ' . 

In/civxl cases ^ ^^e p^rocess xs^uch r^r^ ccaplex if an agency 
is involved* There cziy be no agency in existence, however, with 





narisdiction^ over the dispate. Aa acfeoaobile accident or an 

cstalJ^ ptobieni,\ for exascph^, nonnaliy \5oes not ^involve aa admin- 

istpipe agency^ they go directly to the courts if the parties 

^is^.^^ot resolved the conflict asiong' theaseltres. Other cdvil" 

* dases do Icvoive ^g^cies, e,g, ^ suspension of drivers lipense 

' (^ejartjaent of «otor VehTclesl^ 'tSx tlaisa internal Eevenue ^ 

Service) , stock issiie (Securities and Sx^fiange Conniission) # weZ- ^ 

- ' ' . / 

fare claisa , (Department of Social ]serv?.ces) ^ Disputes involving 

sucJj laatters My eventually find their way .into the courts, hut 
^'"uader t^^ doctrine o^ /he exhaustion of adainistirative reaedies;^ 
the parties nonaaiiy isast go through the procedures'^ set up by the 
agency to tiy Sjo resolve tJ^e dispute vithin the agency before 
taking it to the courts. After ex h cjlsti n g (going thfp^uc^iall) 
adaixiistrati^fe remedies .(procedures designed to resolve conflict) # 
if the party is still df^tis^^. -v/ith the decision pf the^ 
agency ,/^e cto normally ta}ce the dtse to the <Jourt^. 

^g^cies have infornai and sofeetines f oroal internal* dis- 
pute settlenent nechanisas',. Inf 



taallV;, an agency er5>loyee laay 

be available on the phone, throujh the nail or in ^rsa^U> 

listen to Uie side of the clienJ. Many disput?^ are resolved at 

. » t^is level* , Misunderstandings ire' .cleared up, xaissing facts^ are 

•provided, etc' Many tines the client i6 representing hinself at 

this stAge, If he is sUll dissatisfied With t^, agency decision^ ^' 

, ' • • ' *^ 

* , *^ ' ; ; ^ 

^ Sup^r^ note 1 at p/ 55. - ' -/ ' 

^ Id at p*^10. 



he nay seeX tiie lissxs trance of c&jnsel or orher represen^i^tive . mm 
clx^t pr his r^reseat^tj.ve ma^^ go hack to the isdivid-ual who 
-fee iaitiaLl decision and try to chamge his 7ni7>d . If us- 
sxicc&ssfnl^ he oay go iip th'e ^chain of cosasand* to his st^er- 
visor in a further effort to revive the iratter informally. If 
\ jh.^ Imforsal channels prove unfruitful, recourse ^y be cade to 
the'-cruasi-judLCiai.iseajring pr o ced u res of the agency, ^e agency 
itacy have a hearing process in vhich evidence is' prespntedr, 

V/vatnesses sworn, etc. in a fashion sitiilar to a' court hearing or . 
\ ' / > • . • 

y t«^ial> It dec^-ding. officer ori ref^ee.wiH then nate a decision* 

I^-tie'par-ty is dissatisfied with tiie. dedsion^he aay be able 



toj petition for 4. re^hearing before the saiae referee. Finally, 
an appeal process nay be available within the agency to another 
referee, or to another body or . to the director bf the agency 
hiisself who nay have the power to overrule any /decision nade. 
Once all these routes have been exh^it^t^,'th^. individual i6ay be 
- able to take tfie case to court if still di^SfatisJie^- ^ccae agen- 
cies do not have fonaal guasi ^judicial tribunals in ^6.s naimfer. 
To exhaust adni^istrative reciedies in such agencies, siriply aeans to 
go rtirough whatever prc;t:^s that is available ;Lny6rder to give the 
agency a chance to resolve the natter, 

^See Stat^i^., W. , Teaching Advocacy ; iieamer-Focused Train- 
, ing for Paralegals / p. 39 (i;^tipnal Paralega^l Institute, 1st 
sSitlon: 1573; 2n^ Ectitipn: 197 U \ See also Statsky, W. , 'Pa^a-^ 
legal Advocacy Before Adnmistrative Agencies: A Training Forsaat," 
University of Toledo guaw Review (1973). *. . 
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Chaht r 

StASES Or llTlSATIO?/: 



Agency 




Tae client and/or^ his repfe^ 
sfentative siay try to con- 
tact agency of f iciais to 
resolve the conflict 
informally/ 

Eecoorse isay he 2sade to 
t5>per echelon officials 
at the agency to resolve 
th^ conflict informally. 



foraal agency Clearing iaay 
be held inV«diich witnesses 
sstiiaony taken . 
cross-rexaai— 
ts 'S^d>iairtted-' 
etc. 



,^e svoxn, 
on direct 



inVp evidi 

d) ^ li^p^sihlj/, a 

naj ^>e reguesti 



-heariflt'g ^ 



An appfel night bV taken 
withiA the agenc^. to^Vhoa- • 
wei: h)^ the f^inal vo^d. 



Criminal 



a) ^Sie individual. ,cr bis 

attorney saay 'try, to in- 
fluence the ^bcfercise of 
the police's discretion 
on vhether to arrest. * 

h) "ae individual or his 

, attorney try to in- 
\ f inence the exercise of 
• / the district attorney's 
y discretion on vhether ^ 
/ ' prosecute • * 




\ 



- \ ^ 
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. 1. Pr£-T3ial ^ Stas£ <S££ Chart 2) . . 

a) C;ri2iina3^ Cases 4- ' • - 

Different 3?2risaii.ctlons - cf-tea have diff ereirt . pre-tria3^ 

• * f " * ' ' . 
cn.2aiaiai procedures- 2Sie 'process described *b^e^ is typicW of 

caay states. Once an 'individual is anrested^^the Jipsecator inist 
' *' *; / ' , * ' i' * 

act cuicXiv A^^^cidinS wbet3ier ; to proseccttfe since the iiidividnal 

^' • has ^ yTigiit to bfe*brqught before a saagistrate^ ^opn af t^ he is 

• ^kre^Md. pelay ^osetisaes occurs, however^ in bringing^ the 

accused before a ijiag^trate due tb the tiae taken by, the poj^ioe ^ 

to cocipXete tjieir iavest^gation. Ihe :jagistrate notifies thetm , * 

accused i;he chax^e or caxplaXnt against hiij, Sd^also decitjes 

v^at zivist be don^ vith bia until the next court proceeding* !rw6 

• options are avaiXahiiei ' ' ^ 

'* • - * " - . 

(i>» 'he can^be released on his *personal recognizance* without 
• • *■ . ^ 

having to |>ost h^i'l^ • - * » . ' 

• (ii^ .he can be. release^ on^y 4? Bail is posted- ^ 

» ' Bail is a sm of ^oney paid into court 

» W • • 4 * 

. r * 

• * which is forfeited if the accused fails , * - ^ 

• k *to appear at s<Aeduiedr court proceedings* 



^e/wbrd 'riagistrate' can ha^e. a nurber of different oeaa-" 
ings. Here it refers to a Icwef <x>inrt official who a^y or nay not ' 
be a judge. His prisary function is tp conduct the initial court - 
' ^proce^ings. * » ^ - 



^ Jto^iiai^y# ^ceased vn^l have a bOMS- 

. ^ saa posx the bail for vhich -the /accusro ^ 

payi the bcadsaaa a .siDa~ret:ar:jaJ>i^ 
la soae states, the cfeart vill ^llcv 
the accused to pay into court a desig- ' 
aated perce&ta|e of the total - 

\^ - ' ' V. • * - ^ , 

. / - 'posedf ' 

^ acciised^xs al^o aot^ied of his ri^t to feniaii sil^t, ?o^% 
•hire ail atto:^ie7 or to have an attorney asslgnW to^his case free 
of cJlarge if -he is indigent. ^ . ^ , 

' Kany nisdeoeaiior^. or petty c^es Sever go beyond this stage. 
A majority of defendants plead guilty imni^aiately. • 

At the iititial appearance in felony cases? the cagistr^te 
asJis the* accused whether he wants a preliiainary hearing or 
Wxaaiaation. . If be v£sl^ oae/ a date is set for it. Za soaae 
jarisdidtipM, the accused has the right |o be pr^^ecated "baly 
after a.grakd jvs^j has ret^umed an indictaeat. ' 3otfa the prelisi- 
aary.heariflg aiid the ^a^ jxar/ or^s- taa be aad often are . _ 
v»iv^ by the accused^, ^ ' ' « 



Spates hifve different -cpriteria oa micSx. they bas6^ dis- ' 
tiactica bee.ee:. a ^f^J-^^ ^^^^ZZ , ^ ?5;!^igU^.,^ 

^rderldif convicted. Generally, a feiony x% a, acre serious 
-cr'iiie * than a aisdeaeanor. - . 



^ustrfy a trials a^ralys^s of rbe ci'rdesce rs a^ratety, 

Isowe^efe, at tiuis hearing. Its ^^zisL^ry valae to the acczzsed is . ' 

jthc ppportsriity t.G d: scsnrer or lean:: norfe about the evidence that 

the f roseoitc^r s.as that te^siight atterrpt to establ ash trial. 

Tais ihf oraatrop can he zuvaluabie to defease co-anse'l is pre- 

paring for trial. , 

✓ A cassaoa occrurreace during the prelmonary hearii;g (al. though 
• * ' 

noz l^jnited to this srage) is plea bargaining- Suppose'-that the 
accused has ceen chafed vith^ijurglary and assault. a bar- 
gaining session, he icay /agree* to plead guilty^ to qne of -the 
charges i^ the other is' dropped. A, great nunbeS' of 'criiiJinal 
cases never go to trial because of the bargaifed convictions that 
. are obtained in this»vay. ^ 

' In about half the states (riainly in the West) ' the ^prelini- , 
liary bearing is the last screening stase before '^nal, In the 



^ , . . 




sufficient' evidence exists to hold the accused over for trial. 
ILS Z>^cis>lctr^ prdsecute corses m ti^t; -5;^^*- **** 



The next s^ep is tnc arraignr.^t. Tne accused is. formally ^ 
given tne op5>ortun-.ty fs pie alto the char;ges against hin: at ti^e' 
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arraignipenr, TSie asuaZ pleas arc guilty, s^-guilty or •solo 
canteridece* !or "tuo cOTt^r*> viirch xs sor m amA^ssroa/^ gmlt 

• bat a stateoenr that the acczised does not dl spate tlie ^£iarge« 
If the defendant dcres not plead guilty^ a date far trisS^is set. 
Darisig tlixs stage^^^there again rs often consider ahle di^icassion 

• -q^ plea bargaining deals. ' 

35ir6taghoat. thii process, hut particularly toward the end as 
•the trial date approaches, the defendant cr his attorney often 
maX^ a6tions which are pet-tticns or regnests to the -court that 
, certain things he done. For exea^le, a laotion for .dis^ve:^ is 
a regaest that the court order ^he prosecutor to prwide th^ 
de^^endant with certain ipfonsati-on concerning the case. A 
i&otion to suppress is a request that the court refuse to^^^penait 
the prosecutor to use certain evidence. 

If the accused has requested a 3ury trials a *voir dire* 
proceeding is he5d before the judge in vhi<^ prospective jurorfl 
are interviewed by the attorneys for selection to the jury on . 
that c2Lse. • " . 



b) " Civil* Cases 



5he 'procedures governing civil litigation catn veury exten- 



sively iron state to state — usually rxch sore, so than crirsiaal 

litigation. Khat is presented here are the procedures *that 
> t 

generally apply to rany 3urisdictions. 
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[ 

To oomaence civ:.Z iatacatroa, th.e pl^is^iff files a coi ap 3 . « i n t 

vfcdca ^tAtes rhe la&ix f&xrrs ti.ar be alleges against tiie defes- 

daat. Pleadxngs a[re the'fcriial papers filed 5>y plaintiffs aad 

defendants ccctain^g their positions cq the lactua3* and legaLi^ 

issues in Ittigatxtn. "She bos5>l2Lint iS t^e plaintiff's first 

pl^ding filed. It is filed vith the clerX of the ' go iirt who then 

issTies a ggncrons vhici is a aoti<3e to the defendant that a civil 

sait (called aiq action) has been filed gainst him and that nn- 

lesrs he answers the cos^l.aint vith an a designated tine, he vrill 

lose the^ case fay default. 3!he p la an tiff then has this smnnons 

pl^ss a^,cop2 of the coc^laint 'served* on the defendzwat. To be 

served norsially nertr^iy to .be hsn^ad something in person, althoa^ 

in special circa^sstances service jnay be 353.de in other vays, e.g ^ , 

through isail or" notice in ncvrspape^*. ^e person vho corrpletes 

this service on the defendant then 'files vith the clerX of the 

' * ; , 7 * 

court an * affidavit of service* in vhica he evears that service 

• • ^ 

has beeA siade. *• - 

The defendant izust then file an answer in order to avoid a 

defaalr 3udgrjent against hxa. Ee saay taJte a nurs:>er of positions 

in the answ^. For ex^jrple: ' ' 

a) Degurrer : a starer«at tfiat even if all of r the facts 
' ^alleged* in the pla^tiff 's corplaint are tni^, tHe 

x^^e. 5^erning those facts vould not perriit the 
plaintiff .to vin anything.—^ other' words ^ the 
• defendanft^is claiming that ^le plaiKtt^'iias cot.^ 




' 17 
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^ st:atea- a cause or acrron. 

b) J^^^i<S3jDas aad pisnials ; Kitca tae defendant reads ' 

' the .f Acts alljes&d to be true by the plain^ff 
• j>n t he coii5>laia't#. ihe d^fensmt dec ide 
adait-tbe tmth of sspa^ of the.^cts and deny t 
the tiT^th of others • • ' . ■ ^ 

c) Cogaterclaiia ; the aefendant.iaay feel that ^ 

has 'his own cause of ^action 'against the ^ 
plaintiff. If so, he s'Cates the facts 
that he believes e^^titles his- to recover" 
against the piadintiff • . ' ' , \' 

The eadant say try to join other parties to the "action ^^iorThe 
believes are liable or'^othen^ise involved. It is the responsi- 
bility of the defendant to servse the scncaons on these parties.- 

ORce the plaintiff receives the -answer of 'the defendant he 
-usually files a 'feply^ stating his, position with reJ^ject to vhat 
t^ defendant said xn the answer. . ' ^ " 

The' next aaior stage is discovery. Discovery procedure^ are • 
used tD permit the parties tp obtain =ore facts f ron each othe<f 
in order to pre^re nore effectively for" trial. Written interroga- 
tory^ are cuesti^ns addressed to a party in which inforaatio:^ ,^ ■ 
p^ttaining to*^ii!p claiiss in litigation is *so:ight. A jiore forz^al 
way in whicii grater fa^ual detail is o:^tal*ned is through a bill 
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of paxxiculars. A deposirion is a guesticc 2md ansver* period 
^ oef ore r^rial aacr 'ourside courrroDa (usually one of the 
artoraeys ]^ offices ) parry or vxtsess ia the case xs ^estioaed 
by counsel a^aiiii with .the ob^ect^ive of discovering facts for pur- 
looses, of preparation J - . 

Khile discovery Is <goia5 oa, a ctzicber of sotioas laay be *' 
aade by ^xse parties to the court (before the trial begins) . As 
indicated ^tbove a saotion is a ^g:?rttan or oral applicacioa by a 
party addressed to the court requesting a particular order or ' 
\ruliiig. To^ exasple^' a "laotion to disclose* is a request by one 
^arty^fpr the other to disclose certain mfonaation or to hand 

- i - - : 

ovef certaui docusients that have not been obt-ained through the - 

• «t 

nopsal interrogatory and deposition process. A "aoticjf'.t^j dismiss' 

*• - . 

on a,*ssotion for sunaary ^udcsoent,* is'a^eou^st to ^d the case 
■srhsfiut'a trial. A paxt;y is saying to the court that if it looJts 
at er^ry .docuzient. aud pleading that hai been sahnj tted thus far^ 
the .other ssi^e could not possible via at a trial* ' 

Throughout this pre-trial period, the parties aay be trying 
to negotiate a settlement*, 'a bargaining process takes pl>^ce 
privately between, the parties, or between the ,ai:;tomeys 01 the 
parties, duritrg 'uhi each side telis "the othfe^ what it thinks it 
would oe able to prove at trial, why jLhe other &s.de should settle 
and what it, is prepared to settle for* 



I 




tSie pre^trral coaleresce is hela-beforV the ^dge f usually 

. in -ills ojf f ice or priv^t^ c^ajcbers) virSa the att-omdys present. 

V ' ' ' . * 

ISxey talX about the general outline- of the pending ti^ai. ^e 

*3tadge trys to get the attorneys to be aore precise in the • . 
Identification of the issues that vill be the .subj^ of "the 
irial. ' 15ie jz^e may also use tiie opportur^ty to encourage the 
pa^U^ to try to set$:le'the case 03: to attjpn^t 5rbitratibg. 
Jn certain situations t±tere are teni-»aticn^prc^ , 
. available to the parties. In arbitration, th^ parties agree to / 
submit their dispute to a non-judicial tipxd party and to abide ^ 
.* by his decision on the dispute. This is 'a separate prc^^eding > 
_frpa the court process: * 

If the case uiil go to trial a^d a jury has been Tcsked- for, 
__the»^isust be a jtpy sele^^ion" process — the .Vsroir dire.-* 



4 - V 
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Chw?t 2 



Stages of Litigatid!»; Pk£-TfiiAL 



CIVIL . 



a) Plaiatif-f files cosolaiiit with 
clerk of court* ^ 

Clerk issues a scnsons. 

Srmnons and copy of - coz^laint 
are served on 'the def endant*. 

Plaintiff files ^ affidavit of 

' service with the cler>r of - 

' court'- • ' \ 

if ** 

Defendant then files an answer 
yi th the clerfc.of court with 
a copy seryied on the plain- 
tiff. The <mswer coizld con- 
tain a nuznber of positions: 



b) 
c} 

d) 
e) 



1. (Jeaurrer . * ^ 

2'. sooe admissions 'of fact 

and sozte .denials 
3. couiiterclain.- 

Third parties be 

The plaintiff sa^Xrile a reply 
to the *defj&?4Mnt's answer. 




A 



IJisoov^^y procedures are used: 



1^ interrogatories 
2^ bill of particu;Jars ' 
'3. depositions 



Pre-trial zotions/. e.or * / 

sotion to discl6se/ rsotipn 
^o disniss. • . 



CRMKAl ' 



a) 
c) 



Arrest 



Investigation 



Initial appearance before, 
siagistrate^ ^ . 

** • 

1. accu^^ notified of 
* charge {s) 

2. bail 

3. right to be silent 
.ij. attorney representa*' 

fcion 

Grand ,jury — indictiaent. 
Pre liainary hearing 
Plea bai:gaining. 
Arraignment 

^>re-trial z^tions^' ^e.g . / 
^ zotion for discovery, 
^ rption to suppress 

1} Jury selection — voir dire 
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Chart ccat'd. 



3) Efforts at settlezaent 

c) Pre-rrial Coafere:lce siay be ^eld 
to crystallize the isstaes *aad 
td atites^t a s^^tiesjeat^ 

I) Jury Selection — voir dire 

a) Arbitratiop- 
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,3. Trial Stash (See Chart 3) . 

9 

TSie procedizres for dril and criminal trials are relatively 
the sazie. Again Jceep in mud, hovever, that the order preheated 
here and the nar^ used to descrohe specific c pa poneats of this 
stage saa^vstry froa state to state. ^ 

?ho fSr^^- order of K?itg*^c<^^^~>To is^the' opening 

statements by cottnsel (or by the pfirtxes themselves if they are 
not represented counsel)- Komallyr the party that has the 



burden of proof goes first- This is__usuajLly the plaintiff in a 
Civil case and the state ox prosecutor in a criminal case. (The 
burden of proof is the necessity .of af f imatively convincing the 
court of one's Version of the facts in dispute) . In the opening 
st^teiitent^ tne attorney briefly state s^ wh at the issues are, what 
the position of his client is and how he^w^ll go about establish- 
xng that oositit^n. , 

The party with the burden of proof nust then present evidence 
At this stage, his evidence saist establish a prijaa*facie case 
which IS enough evidence to win if the other side fails to OTntr ad- 
dict the evidence he has presented. He tries tp establish his 
priisa facie case- by presenting tangible, deiKsnstrative , or physi- 
cal, evidence ( e.g . , written doci2r:entatit>n pho;^x>gf^iphs # weapons) 
as well a& by 'testirionial evidence { i.e . , tHrough the oral state- 
s^nts or test irony of witnesses on tnS stand) . 
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nJiile teyiiig to est^lish a priiaa facie case thros-gh test.!- 
soaial evidence/ *the aztomey calls hiS witnesses for direct- 
ex53iiiaatiba. He asks all the questions of the witness on direct, 
ae other attorney wii-i^ave the opportunity to cross-exacdxie 
the witness after the direct^exam: nation is cos^^lete. In order 
to establish ^ he relevai^ce o$ certain physical or dezonstrative 
evidence / the attorney may lay the foundation ^r the evidence 
tiiroiigh Questions as/ied of the witness on di^ct-exasdnation . 
.For exac5>le, suppose the attorney wants to adai^;/into evidence 



cer^in business records prepared by the witness on his job* 
before submitting the records he lays the foundation by asking - 
questions such asi on your Job, do y9U prepaure records; what kind; 
do you recognize this dociaaent; would you describe it. for the' 
coxirt and the circumstances under which ycu prepared, i t, etc . ^ 

'a • • * 

The attorney then offers it into evidence • • * ^ - , 

The other attorney may object to any qiiestion dsked 
Witness. The judge will then mike. 4 ruling on the objections 
raised. The more common objections made during direct-exa&inatiqir 
are: ^ 

a) 'Being* unduly repetative • ? 

b) Asking leading questions^ (where the answer Is stated 

0 or strongly ic^lied in the question, e>g . , you * 
weren't home at noon, were you?) " " . 
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c) Asking irrelevant questions that do not pertain to 

the facts in di&pute. 

d) Asking questions calling for a conclusaon (normally. 



the vitnfess raist 3tat^fe^*ihat he knovs 



Efe^Jfe^at he kna 
about the facts and not give his opinions or con- 
elusions about the facts. The exception is the 
expert witness; e.g . , doctor, who can, tindet cer- 
tain circumstances, be asked to give an opinion, 
for exanpie, 'was the afccxised capable of seeing the 
sign 100 feet away?*) • 
* 

e) Inpeaching^ your own witness {if you call a witness 'on 
direct-exaiination, the* strict rule ±h the past 
was that you couldn't is^each or attack or dis- 
credit hin» if" he surprised you on the stand and 
said sozjething th^t hurt your client. This rule 
has been sbaewhat .relaxed in reicent years and is 
often not strictly enforced) . 

12ie rules change soerr*hat when an attorney is cross -exanining 
the ^♦itness of the oth^r side. Presiiciably , such a witness is 
hostile to the attorney cross-exanining hm and will therefore 
give' hua dj.f ficult^^. Hence he is allowed to ask leading questions, 
to an" extent m order to aid hinin dealing with this hostility. 



Clearly, the attorney' on cross-ex^mssation can ispeach the witness, 
since iss>eachaeat is th6 'pijrpose cross-exaiaiaation. Be can- 
aot, bovever, ask unduly repetitive or irrelevant questions- * 
(Kote tjiat at this point, the other side has not yet presented 
Its case through direct-exaniination of its witnesses nor through 
the- of f ering of its own physical , evidence . All that has 
happened is the presentation of the case of the party with the 
'burden of proof and the ct^ss-exanination of witnesses by the 
other side^) There is another rule that often governs cross- • 
exaain4tioa: the attorney on 'cross -examination c^^ot ask 
questions outside the scope of the^^ subject^^ter covered on 
direc%-exaainatipn. If on direct-exaiaination , for exajsple, the • 
f Witness is aske^ questions about ah autosobile accidfjit', the 
' attorney on the other side" caiinot raise new* subjexirtr^^ers on 
cross-^aziination such as questions "^rtaliting to slater pr 
libel. This si&ject is -outside the scope" ofv the autosobile 
accident. If tHe 'atrofn6sr:wantB to cover slander or Zibel ^ 
{assuaing "it is relevant to the litigation at'all)Xe nust do so 
when he presents his own case aS^er* the <ither>,side has rested. ^ - 
i,ike the rule on ic^actoent^r however^ . this rule is also not 
always strictiy enforced. ^ • • 

: FinSiiy/lpsie courts, ^llow the party who initially directly- 
exanined a witness to conduct a b^ief re-direci»vexaaination 
after the, other side has cross-ex^ned hin- , The purpose of redirect 
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Clearly, the attorney on' cross-examination Cjan impeach' the \|itness, 
since impeachment is the 'pu^po^e of ^cross-examination. .He ean- 

how^ver, ask unduly repetitive or irrelevant questions. * 
\at at this point, the other side. has not yet presented . 
through direct-examination of .its witnesses nor through 
the^ of fering of its own physical . evidenced All that has 
happened is the presentatj-icm^f" the case of the party with the 
burden of proof and the cro4s-examination of witnesses by ihi 
other side.) Thei^e is another rule that often governs cross- - 
examination: the attorney on cross-examination^ cafcino^ ,aBk . 
^questions outs'ide the scope of the subject-matter covered ^on ' 
^ direct,-examinatipn. JEf on'dir^ct^eicaminabion, for example the > . 
* witness is asked questions ^about an automobile accident', ^t^e 
attorney ^on the other side cannot raise nev^ ^ubjacti;^1|^ter's on ^ 
Oross-4^^ination such (Questions "-pertaining tp slanderer 
•libel. This subject is outside the scope" of the aut9mobile 
accident. If tHe "a^^nTeT^^/a^ to cover slander oi lipel 
•(assuming 'it is relevant to the litigation at * all)^,^^ust da so 
when hi presents his own case a'f^ter the other side,^^s■ ^^ested. • ^ 
Like the rule on impeachmen-t^r however, this rulfe^^^ als9 not 
always Strictly enforced. ' i ; 

• '^riniily,'TNpme court3_,^116w the party^ wte iiKit,ialljir dxrectl^r^- 



• examined a fitness tQ conduct' a b^ief re^li^ept^^mn 
after they other side has' cross.-ekamined ' TR^^' plirp 



j^nation 

\' ' ' 

rpose of re-diirect 



^ zo -give rSje afeor^y the caance m rebur vhex, he ^eels tife 
orbe? attorney cta^ to acc oz apl^sh on cross-exsnanat^oa . ' 
^ . § S^*XM^iose of the J>laia tiff's case (a^ civil litigation) 
or of stzrte's case (la crimiaal litigatxoaj , the^ tefelitSSiat 
can ^ rotioa to.-dispiss oa^^iie groraS that tie otiier side. 

h as failed Cthroiagh its physical and testias^aial evodeac^ on 



directs ex^aaiaatioa) .to establ^rsh a prur.a ^acie case. If this 
jootlon is gramted, the t/ial is over. If it ds denied, it* is the 
defendant's tarn to pat on his own 'case to establish the facts in 
tho^il^nt aost favorahle to his client. The defendant directiy 
examines his'\r*'n witnesses and the plaintiff subjects them to 
cross-exaniaation. 3e introduces his physical evidence at 
strategic: soDsnts* He then rests his case. . * * • 

Throughout the presentations of c^es by the t^ro sides , there 
frequently are interruptions d-ctrmg '^ich the attorneys argue 
the legality of procedural and evidentiary points. If a Jury is 
hearing the c^e, these arguzients are usual ly\he Id outside of 
^eir neaxmg range, either at a 'bench conference io.th;^the jufige 



in the case, therrof cooirs^, the arganients can be aade in the open- 



On h'ow these vitness exana nation rules apply* to* acainistra- 
tive fc^earings^ see Stats>:y*, W.v Teaching Advocacy ,, supra note 5 
at pp, 93ff. 
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Once zt.e defeadantf r^JSi?^ aad t^e legal poiscs have been 
acazjed-the luSce n-usc tx«e? iis.£t-rucr or * cs^^irge" zhe 3.irv on "the 
srancards it vill apply 2-a reacaixtg a x^r^^^r. Agaxa, rf there 




hunself . 

decide tf?e factiial issues in 4J^P^^ ^^^^^^I^ guidance of .the 
jpdge's charge- lie 3uj;:y is told vhat standard of proof to 
apply in resolving the factual disputes- In civil cases ^ the 
standard of proof xs often the •'preponderance of ^e evidence* 
which generally aeans that the jury is laore convinced of 6ne-ver' 
s;LOn or tiiat it cor.cludes that the existence of a contefft€«3 fact, 
xs laore probable than its nonaxistence- ^ In some civil case:^ the 



standard is sailch stronger; "clear and convincing evidence^* 

Ihis standard reqiiires aore convincing evidence than the prepon- 

dei^ance test. The strictest standard of all is used in crininal 

cas^: *beyond a reasonable doubt-* 'the jxsry has any reason - 

able doubt as to any of the eleaaentiK of the criiae, the defendant 

is to be found 'not guilty- 

Before or after the.J^y/ias been chirge<?, the attorneys 

naxe their closij^'^stateaents in --^ich they surciarize theia^ 

case^r state* what they think the^r proved and what they thinh the 

other side failed to prSve. Finally, the jurors go off to the 

jury roan to deliberate alone. They occasionally cose back int<2 

the court to afek the judge to clarify ccrt^n, points of his 

^ instrudti<Jns to thes or to deal wi4h othei^ problers that arise. 
. • • 'J 

, / 



Khea tiiey fiave reached a Te^^^# tifey rerum tXte co;irrrcoa 
ror have tJ5.e foreman of t±ie ^ory annousLce t±ce CDurr. 

, la a cTiiJcLMl c&se, the person c:5nvicred Then bro:i5ht' 
beluie' the jad^e for seateacisg. (Iii soiae states, however, the 
jsiry aay he peraittes ro set a sehtcscse as well 'as to detemime 
gcLilt or annocescej . "Zhe jodge inay csosduot a separate hearing on 
the sentence.^ !Sie person's ^bacJigro-and, the lii;eyiix>oa of his 
coasiitting cnaes in the future , his degree of repentance^ etc- ^ 
ar« all taken xnro considc^tron in oecxding vfcether to seiSi hiK 
to prison, grant him pr^>ation or fin§ hun. ^e attorneys fcr 
both sides tehe tarns arguing for the sentence they ^u:e 'see)Lmg* 
Usually, new witnesses are liot called at this Jaearing, <bnt 
letters pf recoccaendation , written reports on fasaly aad es^jlqy- 
jaent background and the like are freqiseatly submitted. The 
technical rules of evidence and proced;jere that apply during the 
• ^ trial aorfeally do not apply at tai? hearing. , / * 

Xq a*-civii case, the plaintiff will usually be asking for 
^ soney daaages and the 3ary's verdict will state hovr rsich should 
be .awarded. In sore states; however, there is a ^^^arate dasiage 
^ hearing after thejjiry h^ found ^a party liable. Ihis separate 
daaage Rearing will be linited to the aziount that thc^ losing ^party 
should pay the winner. Of course, if the defendant won*, he will 
aot get any da:;iage6 unless"^he had a coi2itercl2ti2a against the 
plaintiff which he won. < 
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The fiz^ ^,cz of tt^e tiri^l is the ^udgniesx of t±.€ jsidge v^oa 
eni^^dres rbe verdict of zhe oory e:rra ixis deremox^rf on p£viiat 
tSie ri^ts ^d re»aa5ri>ilities of th6. parties are. 
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StASES 6? tiTIgATION - IHI^ 



_ . civiL A® z?mm. • ^ 



Opening Stateznent of plaintiff (civil case) or 
of the state (crindnal case) * 

: b) Opening Staterent of 'otiier Vide, 

c) Party %d.^ harden of proof presents evidence : 

* i» Dezaonstrative evidence introduced 

2* 25irect-examination 6f ova 'witnesses 

' 3*- /^ross-exasdnaticn by the other side 

4j' He--direct examination* 

d> Kotion to disais's fo& failure t;> establish a 
priaa facie case* 

i) Other side presents evidences 

Deiaonstrative evidence introduced 
Direct-ea^asiination of own witnesses 
Cross-exasdnaticn ,by the other side 
4. He-direct exasainaticn . 

f}^ Argxsaents to jory by counsel. ^ 

g) Instructions to juryy *^ 

h) » Verdict of Jury \^ 
i> 'Judgment of court * 



Jr.. 

Appeal Stase (See Ch;.pt 4) 



Following mal there en s^^eal process-^ In soiae systeaxs 
there rs a twd step appeal process, first: to an mteroediate 
appeals cc:^ aiid then to the highest (-or serene) court m the 
systerK In other systeiss, raly one appeals or apellate courr 
. 2JS t^r^/ideSwt 

' Before any appeals are t23ci&n, a party-ir^' sahe a notion to 

•stay* {suspend; the execution or operation of a ^udgiaeint pending 

vhar happens on appeal- In a crixanal dase vhere the defendant 

vas sentenced to prison, this i&otion My in effect ash the court 

to larniit hba to resiain on hail «hile he a|^>eaaihis con-snction. 

In 4 civil case, where tSe judgment was that a party be forced 

-to do something, e.g. , pa>' noney Tor build a bridge according to; 

- * - 

-thei teixs of er contract, the abtion to stay execution, if granted, 

would prevent the winjoing p^ty'f2-<«ii forcing this to be done ,^ 

until the aopeai process is -over. • ^ 

^ 3y statute, a party usually has a lisdted husoer" of days, 

e,g. ^ thirty, froa the tiiae 3ud$:3ent was rerrdered at trial to 

-appeal. To start the appeals a| partij serves "a «i;otice of Appeal 

the other party and files it/ with the clerh of the appeals 

court. The party against whonjthe appeal is brought is called 

^ ^In scoe situations there can be an appeal befofe the trial 

is over. For exarple^ if a pa^ty has riad^ a pre-trial motion or 
a rotitfn during trial which*b^ loses,' he r^y be able to appeal , 
the Averse' decision on 6is notion right away. 
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txe appeZ^ee or respoiidest. T^e appellor rrisss me cj>peel ess 

ISonrally 2Ji appeal is si^nif icanrly diffeseat fros: the 

9 

"inal. "SSie case iS :;;ot re-rxied 02 appeal. Tb^ purpose of the 
*^ 

appei^ •xs ^2Tv.i red pr ia;arily to aaestioas of las<p- Ar tlie trxal^ 
two events occurred^ (1) a set of*, fact vere fgirvd to he tree 
and i2) certain lav.vas decided t^o flcv fros, or to be sailed to^ 
this set of facts* It is the latter that i% the jnajor ooncera 
of the appeals court. So viji^esses aire' called; no. physical 
evidence is introduced. Tne aj^peals court addresses issues 
soch ats: - ' ^ 

a> Were the right rules of evidence ^t)lied by, the ^udge? 

^ ♦ b) Did the trial co'urt ha\'e jurisdiction to try the case? 

c) Did the judge appiy the correct, law? 

An appeals court vill entertain a cocrolaint £hat the evidence 
was insufficient to sjpport the verdict, but this does not aean 
that the case re-tried ^ acoeaJ. The court will lodi: at the 
entire record and dis;t.urb the facts found to be true only if it 
conclodes taat tne trial court was irrational in its conclusion. 



'9 - ' 

There are exceptions to this- rule. In'.'socie states the 
appeal is "de no-zo" which is to say that the party is fn effect 
granted' a new trial on appeal. 
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• / . * . ■ / 

ike -vehicle by vjUdi tie actbrseys rai.se taese ob^eotioa^ 
QQ appeal is the brie J- Ilie aspelliot '^ries a brief; yc.e 
appellee^ fhen filtS a brief aad fiaally, the appellaat icay file 
a r^iy brief tj^' the »pellee*s brief. "lite brief snnsrarires . 
vhat took plice at trxal, states vt^atT errors 't22e atton^ey tMnk s 

tiie trxai 3»d5e jnade, provides a legal analysis of vhy tiiey vej^ 

* ' ' ' . - I 

narisful errors and states what coaclctsioas the attorney va^es 

the appeals cQttrt to iia3:e< 3y the^tioe the brief*s'are'^led>' 

the entire tria^ tr^sxsczLpt. U^e,, vord-by-vord accomt of vhat , 

vas said -cm the record at trial) has been typed and is referred . 

to thronghojjf tiie bri^f. ...... 

standard mjle in the appeal process is that a part^ cannot^ 

raise legal arguaents on appeal that were not raised at trial. 

Suppose that .t& oae attorney intr<2s|uced a docuzaent into eiMdence 

at t^ial and.^the other attorney laade no objection to its ad- ' 

mssioa^ fibrins the trial. i^p^s^ improper for the latter attonfey 

to arque for the first tire ^;peal that the docniaent vas inad- 

rassible* according to the;laws,Qf evidence even if in fact it was 

* • • 11- 
an error for thfe trial cobart to have adrdtted it. ^ shduid 

' ' t ^: ' ^ 

^^On how this «le applies *to appeal^ froa agency hearings^ 
see. StatsJcy< W.; Teaching Advocacy ^ snpra note 4 at pp-^ff- 

^^An exception is aade^/ hpvever^ where 'fhe error cosaitted 
by the trial cS>art was so fundamental that the trial was xatt^xs. 
An ap^^s court will address the issue even though the other 
Side failed to c^ject to the extoz af trial- This exception is^ 
caill^ *the plain e rror pule * \ • 
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n^ve raised ti^s zoyec^oz: at me mal. For rhe ^:peals court 
t.o iid±re&£ t-nis xssue for ti^e first ±ijLe w^ld probaoly require 
ir to '^osdact -a fact f iiidicg hearma vJiich it does not vant tc 
do. &e -saiae true of aew theories or aev cat:^es of action . 
against txie other party. Suppose that at the trial ■A* is 
soiTig for'breacsi of ccatraq:t. * Oa a:^>eaJ, cannot claim 
•£or the first tiiae bhat during his troubles vxth *B* over the 
contract, "B* slandered hais. ••A* should have bro<ight this Jut 
at frxal in his pleadings and in hxs evidence; or he shcaild have 
brought a separate suit agaiinst "3.* Hence the general rule is: 
if you shoiild have raised soaethinj at trial aAd didn't, you are 
deened to haise waived* it for purposes of the appeal. . 
Once the*briefs xn, a tine set for orail arguaent < 
the appeals court (vhioh siay contain three to nine 
judges, or isorej. Hhe judges shotild have !read the ^^Fiefs and ^' 

. / . y . ■ . \ • • ^ 12 

done sozie legal research on ^^^^ the issues of the oyfo^ 

As the attom^s take turns argiiing the law before th^^^udges, 

the latter often interrupt with questions- The >a;?£aes to the 

iit.igation siay be present during .oral azgvxr^, but jjoteally 

they do not parti cipaj^ in the proceed^^j^sT 

Finally, the ^ddge^ witndr^>?^^^ i&rivate to deliberate on 

the case and t^^^tex /^i^.arf7<2ecision could take a nunber of 

Courses. For exa^l^lf * 

M ^ ' ^- K 

iiaxi^ appellate lawyers would ^^rgue, however, that judfges 
. ^ seldos do nuch work qn fcho. case on or to' Oral argument. * 

■ * /■ . \ 
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a) AfftrD the lower court's ruling* 

. h) Heverse the lower mart's rulrsa and sward the ' 
jud^a&at to the- other sicje (the a/pellee) * 

'c) Reaaiid the case (send it bach) to the trial coazjt 

•with specific instroctioas* £i£- * conduct a| V 
new trial/ apply a different law to a partiTc- . 
ular set of facts Jsi dispute* • * 

This court's decision is usually written and published in 
official -and unofficial -'editions, ..If there .has been disagree- 
laent asiong the- judges on the .decision, .there nay be opinions - 
that ^issdnt froa the majority ppinipn which controls.' Sooe 
3udges laay .write concurring opinions in ^ich JtheJr ^gree viih 

parts of the ziajority opinion but wish to state their own ^ 

14 ' • . - ' 

sapeirate views, - • 

^ •^The next step in the appeals J>rocess (if ther§ is any next 
6tep at all) is the highest court in the ^?zfi$dicrion, .For 
cases tried in stdte courts, the higheft court is usually the 



'^^hese.'printed or reported decisions are the'' pririary source 
naterial ^^ich. law sqhpals use to t^ch law students. "The use of 
these decisions is ckll&d the •case/^th6d* creaming law. ^ 

^^On xea^siig opinions, see Slatsky, Le'gal Research,' 
Writing aod^ aly^is for Law Studdnts and Faralegais: Sooe 
^tarting ' PFi nts^ pp. S TIT. iK^tionai PafSegai institute and 
Anti<^ School of Law, 1974) . « ' ' . ' 
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Stare ss^reae court, ^soaerj^aes cabled by differen*t r^ziass, e.g . , 
:>ew Voric ^t^te/Courz xj^ Appeals/ Cossecricut S-opresae Courr of 
Srrors)* If tii^ txial toci: place m S federal courr (the United 
Scathes District Court), the Mxt step after the saddle ap^ais ^ 
court (called the t?aited Srare^. Circuit Courts) is the Uiixitea 

^ - St&t&s Sijpresas Coort. As la the case ^of azi appeal to the ni<idle 
ap5>eais. court, hriefs^ ar^ filed ^ oral ^^g^2nent is icade and a 

V final decision v 5 reaches by the supreia^ c6iirt- 



* ^The vrlt often used jty this court to indicate^ its^ willing- 
ness, to hdar an spp^'dl fron a low-er court is the wrib of 
certiorari. 
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Chart ^ 

Stages of Litigation - Appeals - : 



CIVIL AND CRIIilJiAL 



a) Kotioa to stay jexecutioa of judgawjt pending' 
' — app«s4T-r 7 

bj Hiiing of Kotice of kppeal vith niddle appeals 
court. ' • ' 

c) Filing of Appellant's brief. 

d) Filing of Appellee's' brief . • 

e) filing of ;tppellant*s reply^ brief. 

f) Oral Argu^^t* 
^) A decisiCD is rendered/ 

h) Appeal to highest court within the jiirisdiction. 

i) Briefs filed/ • oral argument/ decision rendered. 




5. EtifORCsKEm Stags • (See Chart 5) 



Zn a civi^ case, one of the great fears of the party \diO 

vins a soaey avstc^ is that he will not be able to collect, "ihe 

loser does -not take out hrs checkboo); ijnaediately upon hearing 

the judgseat against hiia. Collection is often -difficulty 

possibly invt^iving farther litigatio:^. the party who owes aoney 

callesd the judgaent debtor, can be very uncooperativey.** ^ere 

a' pusber of options available to the jnd^aent creditor: 
5 • ' ^ 




a.y Execution: An execution is a dociiiaent requiring a 

sheriff or nairshal to seize property of the judg- 
sient debtor to be sold at public auction with the 
jaoaey ,to be used to satisfy the judgiaent of the 
^' judgiaent creditor, ; 

b> Investigative pr€>cedures: The judgnent creditor 

can oftei} force the judgnen^ debtor to disclose 
his income or property, yi execution can- then 
be brought against these assets. 

c) Gamishnent: The judgment creditor p5ay be^able to 

force the judgnent debtor to turn over paijt of ^ 
his salary uhtil the judgiaent is; satisfied. 



d) "Conterot: la sccce cases a judgiaeat debto;: aay -be 
- cffiied before the cour^ and held'in coateicpt 
for failure, to satisfy a jud^nient. 

If robey was not^ involved and the losing pairty vas 

ordered to refrain froa doing .something o:; ?:o do spae t h i n g 

, - . ♦ 

(<^ther than pay aoney to the loser) , the con t e 7?p t sanction is 
frequently used to obtain compliance. Other laethods, £n addition, 
could be e2:p,loyed by the court. For exasiple, a court could 
quire the loser to subnit periodic reports/^ the coinrt detail- 
ing his pfpgress in cocs^Xying vith the order. Recently a court 
declared a prison systea to be unconstitutional, and ordered 
laajor isproveiaents in the adainistration of the systea. The 
correctional adainistrators who had lost the case were required 
to subiait reports to the court on their progress in aaXing 
these iriproveiaents . Also, a court aight appoint a special 
nonitor to check on co=5>liance and report back to, the court. . 

When an adainistrative agency i^ involved in the litiga^don 
and loses, the attorney for the winning 'side nay have ^difficulty 
>deteraining whether .the n^chinery df. the agency's bureaucrac 
is conforaing to the court order. ,^-Thfe nay not be jso i^^ror 
exaaple,;an a^^cy is sinply ordered to pay the winning party 
ah aaount of xaoney. Th^ problea cas*es' are 'tho£fe that order an ^, 
^ency to change or laodify long-Standing procedures by which it 
conductSwiti business* In a tax social security case, for 
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•; ' '' 

d) Contempt: In some cases a judgmen^debj^px. niay^^e 
^Ji^ -^-^rfle^' Before the court and held, in contempt 
^ , f or, f a^lure^ to satisfy a judgment. . 

' . If money was not^ involved and the losing party was 
ordered to refrain trom doing something or to do something 
(other- than pay money to the loser), the contempt sanction is 
frequently used to obtain compliance. Other methods, in addition^ 
could be employed by the court. For example, a court could 
quire the loser to submit periodic reports to the coxirt detail- 
ing his prpgress in, complVing with the order. Recently a court 
declared a prison system to be unconstitutional, and ordered 
major improvements in the administration of the system. The 
. correctional administrators who had lost the case were required 
to submit; reports to the court on their progress in making 
\ -these improvements. Also, a court might appoint a special 

monitor to check on. compliance and report back to the court, 
\ When an administrative agency is involved in the litigation 

and loses, the attorney for the winning side may have difficulty . 
determining whether the machinery of ^jbhe agency's bureaucracy 
is conforming to the court order,.. Th:^s may not be so if, for 
example, an agency is simply orde;]^ed to pay the winning party 
» an amount of money. The problem cases -are those that- order an 
agency to change or modify long-standing proceduires by which it 
]^C9nducts. its. business^ In a<tax or social security -case , for 
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je3t232Dle, the couct ray place liaitatioas on the vay ia vhidh 
investigators c« laahe hew ,"visits oc Uidividuals. they suspect 
' are violatiag the laa^* Stacix liaitatioas cad be difficult to 
enforce- la aa agea^^ vri ^^hNsany eroloyees, d^airtsrelits ai^ ^ 
ggb-departrnents ^ . it isa^^e a jagatgnental tash to obtain full 
corpliaace vithifi the iTnaedi^te futare* 
• la a c^iiainal case, the court «oald r:^ach a:-»acffl>er of 

^- ' V • - 

-•ataqaitrtal * , ' * * 

^ _ ^^jirtPi <p9t^ "to cccrt . / ^ - - . 

--^i^eftitution to victiia ^ 
' — jail or orisoa t^rm ' , 

— probation - ' . \ . ^ 

There are eaf-orceiei^ problems involve both f roa the perspec- 

t 

ttVe of^he district attorney and the person convicted. If the* 
^ defe^iant does not pay the fine iitrposed upon hia, or fails to 
retOm to the victiia of thfe crijae «hat he tooX froa hia ( i,e * # 
failed to naiie restitution), the district attorn ey .<>ould brimg 
Mt* back int^ c?S'art_a^a-aci6' -th^t he be held in contes^pt or xe- 
5M«*<terj>s6 zp rr^ jfr^- If tne individual has been placed on^fo*- 
fiatici^ ^a decision to let the individual resain in ;the coranmity 
under certain conditions, e.g . , not leave the 'state without^ per- 
aission,' joii> a jpb counseling prograa, support 'hi-s wife), th^ 
probation '<^^c§^ will be supervisin^^rfia to insure? that he is 
abiding by the teras of the probation order • ^ 



55 - 



An acqu:.rtAl seidoE r eases probXei^s of eaforceaesr excepr 
is csie ia^t«ce: If ti:e person ^x:qu^tzjao. is eurrest^ again for 
tte s^3ae facts evolved ra the original case* for vhrca he was 
foond not giiilty. Cpoa re-arrest, he often cXaians he xs 

bexag placecf on doable je^^arjiy which xs another way of saying 
that the stare iS not enforcir^ original ac^itt2J. jxjdgsaesxt. 
, i A pezson sentenced to jail or prison jnay also have enforce- 
iztent coz^laints against the stat^ jthe 2233 or of which de.a 1 s with 
sentence cosprzitatioa. She jndge ,jaay or^er that the person be 
givto a sentence five years with cr^iit for ^^iine served* 
while wetitin^ for trial. The state laay also have *good time* 
provisions, .by **^ch .an ixiaate has a certain nunh^ of days 
taken off his Sentence 5for cverjfj^teonth of good behaviqr.' JJaJiing 
all these factors into consideration, it iS not infreguent, that 
correctionaLl t>erscnner oake mst^kes in calcxilating the tiae ' ^ 
that rmsc be served. The imaate srctst put pzessorB on the prison 
to re-do its calculations, or file a habeas corpus action -in 
court charging tSat he is being )tept in prison longer than the 
judge's sentence conteicplated. . . • 
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CiVIl: 


CRIKIKAL 


a) Execution 

c) Garaishneat 

d) Cc^terot proceedings 

* •< 

s) Perxooic reports ^ 

f ) ;iTOoiat3neat of jnoaitor ^ 

g) Siibsequeat coroliaace 

litigation . • - 

^ ' *• 

h) Infoxiaal pres^u^-es th6 

judgreat ddli,tor"l 

i) Informal presiires oa the 

adsiinistfatijAe e^geacy 

t 

1 4^ : 


a) Con tempt 

b) ?.e-s^teacing 

c} Bevx>catiQn of pr6hatii53 

d) Saisiag the defease of 

dosiSle jeopardy 

e) Sentence rarostatioa 

— iafonaal pressures 
on the prison 

— habeas corpus pro- 
ceeding ^ • 

1 ' ' - ^ 
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1* latiqatioa can be very cociplex , ^ 

Geseraily speeJ^iag^ tiie.*easy" cases do Bot get litigated- 
It's the tough oies th^t ^^^^'f their vay into the dispate settle- 
laeat laechaaisii tiiat vfe call iitigatitxi.' 33ae paralegal vi^l 
probably harye aaaaxials, gtiideliiies, cSieciilists and forms avail- 
able to hisa to assist the afctorrtey on 'such cases/ and, as ve 
shall eisphasize below, it is essential that he Jcmgw cDow to ose 
aea. He will jieed all the htflo he can. get to stay oa top pf** > 
the ataaerous questions involved in laany cases that are li^"* 
gated. Khat are the facts? Khat facts are relevant? Khat 
facts can be introduced into evidence? Khich of these a cnris si- ^ 
ble facts will a jtidge or jury believe? Khat .facts will the 
other 3ide introduce? Should the case be settled? H^tvS' there 
ever been sisilar cases litigated? 5«hat resiolt did they reach? , 
How are thes^ cases siailar or different f rra yours? Khat law 
will govern the facts that say be established at trial? ^ese 
' questions, and the network of variables possible "in each q^;estiOT/ 
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Kben a paraleg^ xs assigned a ca^): 
sc^erv^sor^ wxl^P iavariabl^ fjjad that so aattisr how precisely 
has supervisor defined the task, it leads lux into other ta^>;s, 
other questions, other ua)Lnownsi other prbbleins thaj^^^^i to be 



dealt vith in order to cosple'te'^tb^ assi^jSsa-'^ash effectively^. 

' ^ 

To* say that rhe answer to every qS^tion has vithin it the 

seeds of another question is not to argue that the process of 

litigation is by. definition chaoric. . lif is to say, ^.srever^ ^ 

that the process is "^^ery imt^^^^ilve. Very ira c h in a siate o£ - 

flex ^y^^ very such in^iseed of p^ple ^^o can 3^^^ vith; ^nd 

• - / 

indeed, vho can one step ahead ofy^its devel<^>iaents. Ihe 

lesson, for the paralegal is relative1.y sinple: teep an open 
sund* ?wecogn2r2e that the way probleiss were solved ijv i2ie p2ist 
laay not be* the best way to solve rhe pr^iea you have been 
assigned » -Sense the need to adapt to the circuastances . Ab^e 
all, do not- be frightened when you are cot^ able to fit the 
reality into the sold that you had eoiticipated or that others, 
had led you to believe s^uld exist* Khen the reality jolts your 
preconceptions in this way, you have received the . mn j staXeable 
signal that the problen is calling for laore jjcagination fnoa you 

2. Lihe the ' inco^^ Qg lawyer fresh out of law school , the newly ' 
hired paralegal nay have considerable anxiety about litigation 
at -first; • • 



/ 
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Ir ViiJ probably surprise paralegals ro discc?ver rhar l«w 
school , 'sy artd ieirge , does not rrain la:w srudent3 to be lin- * 
gators. sciiools teaff to conoeatrate on the tiieory of law 

1 

and legal analysis at tne expense lof tiie practical skills tiiat 
the lawyer vill need tjo Srepreseat clients. Prestigeoas law 



/ scjiools often Xozk, vith cisdj^zn o|. practice-oriented traini^ 



7^ developnisnt of clinical progrcics, however, in -wKii^ student: 
hiidle •real* cases while in school, has helped to change this 
. soTTtew^st — Yet it is still true, that law finns jcast contiime to 
deyote substantial resqeirces to sj'^lls -training for their newly 
hired attorneys because law schools have not been practice . 
schools. Ihe new lawyer, ther^ore, enters his first 305) wipi 
pot a little* anxiety. Ee loo3:s for every opportunity to find 
ways to translate the theory that he has learned into practice. 
One of the best exas^les of the frustration he expera^ces cocaes 



when he aaXes his first appeaimace ^in coart. To his great dis- 
laay, he often discovers . that a good deal of court procedure 
is not written down anywhere, or/ if it is written, derwn, it is 
not Easily accessible. Sverybody assusies that everybody else 
Jcn^*s the intiratg workings of the operation of the court* 

in a very real sense, the paralegal has a potential ally 
in the new attorney: The paralegal should watci his develops 
nexft closely and try to becorie part of the fomal or informal 
training progran that the law fir!a has set up for hin. To be 
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sare, the cosolexity xjf the iiiinjil assigrments given tlie oew 
^a 4p:.rr^y vxx^ prx»aoiy g^ ^ly exceed that of ^ assigimeats 
delegated to paralegals. Severtheless, the paralegal is 
willi^ to ta>:e the iaiative vill ttnaoshtedly discover that ^ 

are -.carcaJ'^' of tie new lawyer' traiaiag that coald very 
jiicely*fit into his owa develqpsaerf aad training- 

3. Find , stsdy and at least partially '^cnderstaad a cospleted 
case fiie . 

^ AS soon as possibievef ter a paralegal enters the 36b, he 
should asJ: soseone to give' him a coBsleted case file of a case 
that vas litigated, Sie.fil^ s=ay be anivhere froa a half inch 
to six inches thick— or a:uch aore if typed transcripts are 
iavoived. Korsally a file vill be organized chronologically -in 
reverse vith the aost recint letter or d«>caiaent f roa the "cafe on 
top- Whatever filing arrarigeaent is us'ed, the paralegal should 
look-at every itea it and try to detenaine froa its cover or 
first sieet -^lere it fits ,into tho litigation process, ^se the 
charts of this text as a guideliiie. Have yon picked vo a brief? 
For* what -court? Is -tJjis letter acn offer of settleoent? etc. 
Whenever the paralegal is not sure ^t a particular itea- is 
froa its cover, and reading a page or two <26es not help, he 
should ask soae6ne in the office. , ' - ^ 

AS ea<i-J itea is identified, vrite it down on a piece of 
paper vith. iti relevant date beside, it- rnen go back on a separate 
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Sheet sheet of paper and aLrr-asge all of the it-eics chrrcologicaily. 
The result vill-be the biography of a case litacatioa. If 
1^ paralegal happens ^ be. stucyiiig already has ' 

:^ts ova iteaazed biographyjp^ he should igaqre it uatil he has 
rttenj^ed to write his xy^rn^ , ^2his exercise is uaportaat because 
se of the most vital f^m^oas a liti^gatioa assistant can .per- 
is informatioa retr^/al from the files of correab or past 
cases. 



' r-^* y^'I 1^ offices have iAeir own fonts and ^nuals. 

^ ^ quite possihlja t£iat a p^alegal could be told, 

' e^^ry ozr the job^ to forget everything^he hsis leapred ^tbdo^ 

forms ^d procedures in a particular area of the law because the 
. T>f fi'ce has developed its own unique fosns and procedures that fee 
i2ust Item to use. '-there are certainTfonas that pr'actical^y 
eyeryone in the arei^uses. Sosie tires a cozirt will is.sue its 
Jl^^^ an^^reguire that -they be Tised* »e paralegal will^ 
* . • invariably find, however^ that tie office has developed dts own ^ 
^ - systea of practice foms and procedures intenaixed with those 
♦ th^ are coazionly used or .required in the . • It is essential 

• w r * * ^ ^ ^ 

that the paralegal lea^ the sy^ten used by his office as soon 

. ^ . f ' ' ' 

as possible. 

•* ' 

The systea nay be highly structured vi£n1&«c>:lists^ foms ' 

_ . / 

and iastructions placed vxthin a large »anuai or a series of 
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^hie hut without 
fopa 15 used for 



irsaar^jala. On tjae other hand, the 'systea* jsay be scatter^ 

throogfat>Qt the office m bits and pieces. !r&ere inay be a che^- 

list buried in ope of the files. Jcopies of fonts »ay ^e avaii- 

aai''cXear indica'tToa to a hevcoiaer of^vhat^he. 

Uo oCfce in the offi^se ha^ iuihea tSe tioe 

ccprdiante the s/stea into a central jnancaS vhich is 3t^t to 

darte. The *iiow- to^do-it's' ^e all ih the ainds of office ^taff, 

aj^d^siape the stjaff is coar^iaated, tSie syste:^ works . !2ie pro- 

bleia fot the ne-^coaer is th^t he rely on a unified 3r . an tt a^ 

*i>ecaiise it doesn't- exist. T^ie nandafe for the paralegal in^ j 

this s^tiAation is clear i collect as aiany for^is and instrdctic^ 

as do exist, deterssine it ±hey are still valid and for ^hat 
* 

l5urposes, encourage the staff to ceatralir^ the systea or 
systesis into czmiial^. •Ik the r:eanttmc^ the paralegal ie collect^, 
ir^g vid buildina hie ^vn r^aitual. He inay veil find that after a* 
year or so on the^ job, his aanual will becone the nucleus of 
the laanuals that* should have existed when he first arrivfd. 

Having extolled the virtues of i^aa^s, foras arifi centa- 
lized procedures in tj(^ '^^ay, there isja need to renind our- . 
selves of the possible liabilities *of these •tools: 

- , , ■ / / 



' -/ - - / ^ * 

a) They can quickly becose oi;t or date. 

b) TKfey cii be incocnplete- 
'c). ^ey cay: be poorly ^ittpn. 



r 
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Certain attorneys in the office ray disagree vith 

yHom ?»r>fj refuse to follow i^ep, or portionp of - 
« • 

' •* 

e) "^^Hiey daa be laisleading ia tfee sense that the user 

is tested to follow thca slavishly rather than 

adapt thea to the needs of the orobiea* 
♦ ♦ 

5. There is 'a paraaouat need £or the paraleg^ to ' "feel* the 
inter connections aiaoag the events the Xatigation process . 

• , ^-x \ 

lh*s one thins tfor the pauraj^gal to be iold or to read 

that field investigation is reflates^to what happens at tnai; 
At, is. quiTte another to see^ the connection in operation^ to ex- 
perience the way in which the pieces cait fall together* or fa^l^ 
, apart* Hope^iy/ the ^paraa^gal wild be given the oj^rtiinity ^ 
^ neyie site visits tb courtroocaS/ clerks' offices and tc wher- 
ever the staqes of litigation tate place. These should not, 

howe^fer, be- tq^4st oiiientl^iohs . The paralegal should aake 

\ * • - " . * 

every effort to'aake his trip as neaningful as possible, Khen ^ 

' ' c ■ 

helwatches to office attorn^ cross-e x a n i n e an adverse witness 

<* • * 

\ at. trial/ for exasale, he sho uld r ead beforehand any <^position. 
that nay have" been taken earlier by the attorney of tJii^ witness 
If he is watching an attorney take a deposition, he should read 
beforeharl^ any field, investigation reports 'that involve the per- 
son l/eing deposed. If he is watching an attor^nfey give oral argu- 

^^See Statsky, H. / Investigation in a Law Office: A. Manual 
for Paralegals (H#ttional Paralegal InstitSte and AntiocA School 
qF^I^^, 1974) 
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^neat b^ore aa eppeZ^te court, .he ^ould beforehand read seg- 
ceats ef the trral transcript idaich the atcoroey saysivill be 
^jl^aat to his oral arguiaent. 15or3aallyT<*any single itea ia 
the^^tigatloa process relates f otvard and back 'to Qther itears 
and events ^Qje paralegal^s goal should be , sense this inter- 
connectedness as soon and as often as possiS3 




6. it is no vice for tha. liJbigatioa assistant to be obsessed bjj 
dates - gnS tlae ^ 

■ 1 

- 'Khen did you receive that? Khat^ ttoe did you speak to 
hid?* Khen caa/he be avatilable to testi^? tJhen vas thi"S , 
written? Jihea do I have to b^ there? - ^an^it be postponed^ and 
if so^ for how long? Khen was the photograph taken? Khen does 
thxs have to be filed? How icuch ti&e dbes the statute give us - 
to object? How sany days do wfe have-tc appeal? Are weekends 
"incliaded on the nusber^of days that yo^ have? Khen will the lab 
test be ready? . How'long would it 'take if you send it Special 

delivery? . ' J - . " 

rt is- alsiost icpossible to , overs^tate the iisportance of 
tone in the ,litxgatn.c;? process. - So cany decisions ate based upbn 

when t£ingi are due. The clock is a pervasive third party in 

♦ ■ » 

saost cases in litigation, ^e* litigation assistant should ; 
develop a^ awareness of this reality and the se^^discipline to 
record dates that axe or* that could be s ignificants Man^ offices 



iiave devised •ti.chler" systeas which alert the office to diie 

« 

dates and other tizae reguireiDents. The paralegal should learn 
hw -the tickler functions. If there is no^ adequate tickler 
system in the office, the paralegal should learn hov to develop 
one for the cases h^ is wr):ing on. 

7. • Leam hov to "geek over soaeone*s shoulder* creatively; 
learn how to cSserve. ' 



Khen a paralegal co2?>letes his for»ftal education, he will 
find ha nscdf in the position of graduates of oost trainings 

there is s tagger ipg. asount to leam on the job. .The formal 

f ^ 

education* is a very useful st^i^ting point. Hopefully, it pro- 

c . . * 

vides an overview, girldelines and specifics where appropriate,! 

It is absolutely esseitikl that the fonaai education also' pre- 



pare the student for 



self -training that wil l be his responsi 



One c«aponent of Irfhis selS^training for t±e litigation 

do sos:ie thing and 



bility when he is hirttd, 

• T 

assistant is learning ,haw to watph soiaeonexelse 
to translate what he ijs seeing into the skills that he 'will 
need to be an , effective litigation assistcint. The checklist on 
chatt 6 is designed to assist the paralegal in observing : 
creatively. should use it as a guideline, particularly diiring 
the e^ly stages of his enploynent. 
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Chart 5 

Checklist for ziricnvg OssgRVATioK 



KHAT YOU HAVE SEEH 



WHAT YOU HAVE READ^ 

(o'ther than pxiblishea 
library aaterial) 



1) 
2) 

3) 

{ 



5) 



describe briefly viiat you s^v. 
nho was doing it? Haiae ^everyone 

invblved or participating. ^ y 
Kbat stage <5f stages in the liti- 
gation process were involved ^ 
(agency/ pre-trial^ trial, 
' api>eal r enforcement) ? 
Describe ha-c you ti^ink' it ^it^ into 
the ^tage or stages. . . ; 
Kh^t written dpcua^t? (already pre- 
pared or, drafted) were connected 
,vith vi^at you saw? ■ 
6i'?And th'ose docunentS/ read then and , 
. dfetemine if what .you saw nakes 
any Jfcofe sense to lyou. 
7) What written docuaehts (not yet prer 
pared) were referred to as ones 
that had to be prepared? 
Ifijy do these docizsents need to be 

prep'ared? 
Ask whoever* is going to prepare ^ ^ 
these docuaentg to let you see thea' 
yhen they are finished^ Head then- 
and detenaine if what you saw now 
nakes any' aore sense to you- ^ 
What facts were involved in what you ^ 
saw? ' ■ ' • / 

11) Make a note of evepry thing you don , t ^ - 
understand about jwhat you saw and 
ask people to hep,p\you understand 
thera- / \ I I 

4k 



8) 
•9) 



10) 



12> 



Is there 
able 1 



v^at ':^ou) 5h,w? 
13) " AsK soneone^j to 



in the library ^wITO a legal 

basi6 for son? aspfect of what you saw. 




of a raanual avail- 
rib^ any aspect of 

riecc you to naterial 



U) 
5) 

6) 
'7), 

8) 
9) 



Stsasarize briefly 

what you read. 
Kho wrote it? Hps 
it written, in^ 
house or by soiae- 
one else? ' I 
ITnat stage or s:aLses 
in the litiga :ion 
process were Ln- ^ 
, vpiyed (agencf/ 
pre-trial/ trial, 
appeal r enforce- 
ment) ^ 
Describe hcM ycu 
think it fit into 
the stage or stages* 
Will it be re-^ritten 
by soraebone? If so# 
vhy? What's wrong 
with it as nw ^ 
written? . , 
What are the signifi- 
'.r^t^Sntridates involved 
: In 1^9. ^ 
Kake a ilote of every-, 
think yo^^d;^n*t - 
understtod of what 
f you^z^d and ask 
people* to help you 
understand thea. 
i^hat versidn^ or ver- 
" sions of facts are 
• 'involved in what 

you read? 
Ask soaeone to dir 
you to la^terial 
the library "whi 
provides a 1^9fA ' 
basis for any wing 
that is contaimed m 
the writing W« read 
/f ^ 



T£R THr?SE 



UnSATIOlj ASSISTA?ITSH1?* : 

AsEJia Stage 



At fehe tine «^en the office is coatactiug the agency (i^iiea 
an agen^ is involved at aljl) no one, of^^urse, *3fnows fhisther 
the *cas4 can be.rdsolved at the agency stage or wteth^rj' it will 
court. How nuc^an attorney will deledate ti a para- 
5uch a case will depend, in part, on hay opsone:! the 

liti- 




d f;hat the .likelihood is that the case will; 
ourt. . The laore .cos© lex the case xs ,and the/ laore it 
at the courts will be involved, the att^m^y will* be 
ily to delegi^e lai^e tasks . to the par a^ega^ even though 
.undet th » ^regulations oS ,the agency in question^ ^ person laay 
to be an attorney. to represent clients b^^forp it- If, 

r - * / * 

the pairalegal has considerable expertisye in me law and 
of thatj^agehcy, the office nay allow J/ija to handle nost 
th^ case himself. For purposes of this discussion^ it will be 
that the paralegal will not be condiicting the entire case 
as representative, but that he will be assisting a. lawyer through- 
out. 
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Chapter Three 
Litigation A:>sistants(Hip 



Agency 



Stage 



At ,ftne time when the office is contacting the agency (when 



an agehay sis involved at aljl) no one, of course 
i can be resolved at the agency stage 
Ln court. How mucb an attorney. will 
njtuch a case will dep.end, in part, 
d what the .likelihood is that the 
court. . The more complex the case 
:hat the courts will be involved ^ 
jly to delegethe larjge tasks to the 




th i regulations of tl 
ave 



e agency lA quest 
to l^e an attorney to represent cli 
the. paralegal has cons^id^rable expertis 
of that^agency, the office may allow, 
case himself. For purposes of this discuss ion ^ it. will be 
that thd paralegal will not be concjjdcting the en^tire case 
representative,, but that he will be assisting a laWy^r* through- 




neep -for the ^office to /:i:-cw 2ore 2i>our the agency involved ar 
ti&o levels: , . * * ^ 

1} r^powledge aboTffc the finctrons aad ' structure of the 

• ' agfeacy; - ^ . 

• * 2) Sst^ledge ahout the agency's contacts vith an^ 

' ^cisioas concerning the clientJ 
* * . < * 

rne Ixrst 'concern sia^^ not he 25>pi±cahle if the agen'cy is rela- 
tively eiaali or i^he office has often dealt vith the ag^icy 
before. If not, iKi there are a nni:^>er of'^thisgs that £be • * 
office may vant to know ahottt the agency: ^ J - 



a) Kho fun4s it? 

b) Who runs it and -i^o a^e the senior staff? Kha± power 

do they have?^ ^ . 

ft ' 

c) i. What are the ' application procedures? What foras ^ 
I' ' • f 

-are'xisedV' . ' - * " . 

* d) What ar^ the revocation or tecaination procedures? ^ 

f * 

/ ^ Khat forss are used? Oo they have forsial ^ 

« • ^ 

hearings? Do th^ have other )cinds of hearings? 

e) How does .the agency naJte its regulations? Are the^^ \ 
published? 



such guestj^c?ns iJs^a aozii^r of v^'s. Ee can go'ro tue agency or 



Vrit^ for i_aforaatioa lirera^^e published b^'^rhe s^eac^". He 
can call agency per^KUiel vith specific guest-xfens. 5e co-old 
Ciiech vith people ofarsica the ol^ij^e and outride ^±*e agency 
are faiailxar V2.^ the asescy. riaali^^ be could go Vo the lav 
librairy and do some legal' research on the agency^* 

As for the agency* s contacts and decisions on the client ?s 
case, niucii of this information can be gotten froa^bhe client 
hiinself. Inforiratign that i^ usually needed include: dat^ of 
first contact, agency personnel worhing on client's case, ri&tes 
of laeeti^gs and phcoe oalls, copies of letters, etc- iSie para- 
legal laav also be asXe^ "to contact agency personnel, ^mo have 
dealt with the client, m order to get their precise position, 
or to detemine tne exiJent to ^ich they are confused about 
the case. ^ - ' 

Fiel^d investigation to, uncover ^nd .verify facts is a 

12 * 

critical function that raist be under tauten. As the attorney 

' » * 

tries to resolve the case informally vith line and ucoer echelon 



personnel, his abi.lity to naihe specific reference to facts vill 
probably go a long way toward avoiding a forrsal hearing. The 
saai^. & true in those crininal cases where there is sose contact 



See note 14 supza 

' 18 * 

See note l6 suora 
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tiie distrisct atiorsey assa riie client's artorriei before 
J arrest or i=idicrsi£at.. Bri^isias cer^Aia facrs 'EKCwered 

field 1avest.i5aaa.oa) to the atteatioa ofrbe D.X. say aeij> aia 
to decide if he viU prosecute or ichat changes vill be brought^ ^ 
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LfTlSATlON feslSTANTSHlP : 



ISse liti^atioa a^istiat. plays his greatest role at" the 
pre-trxai stage af tcir adiaiiustrative resedies Cprccedares) have 
been exhacsted^, Ka^t cf his task^ involve fati fiadiag, fact 
analysis ^ drafting and legal research- 

ia addition^ 'the assistant is of tea ashe^ to file ^pers 
and serve parties. Kmerotts pleadings (cctolaiat, ©unmoas, 
affijdavits^ ^ticais etc .) iist be filed ia court and on the . 
otiier party (usTially on the party's attorney), tihe icain respoi^i- 
bxlity ia cocrt filings is to leara the structure of the cotcr;^* 
the para&gal doesn'-t sis?>ly Kalk cp to the ,coTirt roofa door and ^ 
Xaad the oaoers over to an official. He riost find the ^ro- 
prxate,clerii*s offibe. -ee aay have to pay a fee^ cotaia a receipt 
and have* nusber assl^ed to the case, or^ see to it that a 'am- 
ber initially ^sign^ is used agaia for sabsequeat filings. 
Sxz^jle as these tas?^ siay seers, the civil service structure of 
COTTt bureaucracies cah corplicate isatters considerably, often 
there is no substitute for becoaing friendly with a court cler/: 



r 
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SO ril^^ cce cen recseive recogzu.tJ.oa ess assistaiice viien seeded. 

Serving pr deliveries papers ca parses to iit^igaricci rs a 
very teciiaical undert^.isg* 2S*e paralegal iniisr t^.e great dzze 
la carsvisg it aat. ScnaalZy/ service rrast be siade in perso^. 
If perscaal service 'is act possible, tiiea the law of the juris- 
diction in which the paralegal is vor>. i ng scst be consulted to 
detenaine ihen siibstittite service t €»g >, by sail, by pgbl is hing 
a notice in the r^^rJ:s;^?::^^) is valid. "SSie perso^ Vho executes" 
service usually Vast file an affidavit in court swearing that 
he did serve, the party, and he jcay have to appear in court to 
give testimony on his execurioa of service. ^ 

15iere are seven E:ajor tashs that a litigatioA assistant 
could be asJied to perfons: ^ 




1. Fact iletrievai -and Fact Digesting 

2* Calendar Control and 3caieduling * - 

3. Organization and Coordination of Exhibits . 

Jjraf tin$ Interrogatories and Replies to Interrogatories 

SI Drafting Pleadings 

6. ?act Investigation 

7. l/egal "Research 



•ZJie reaaisder of iihis section will cover prisariiy the ^ifst 
fonr-of these tas>-^- The readfer is referred tp other texts <» 
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lecal vritisg,^^ legal researci^^ fact lavesngatrco-^^ 



1. 



I^ta Hetraeyal and Fact Sigestisg (See Chart 7) 



As socQ as a lav suit gets mi S ery a y / letters, mejio^aida^ 
5 affidavits, and other 6ocaiaents are collected at a ratber fast 
pac6- la a lav of^ce that doBS a lot litigation, the filing 
problenis presented by this volaae of docpaeats can be eaorjaous* 
it's often very difficalt to set up a usablfe -index -systea to let 
soceone )sov vhat's in affile. Furtheraaore, even with a good, 
index system, portioae of ?Ln ac^ve file laary be scattered 
throaghont the office on the dekJis of people worhlng on tiie case. 
Hie data retrieval function involves a ccafrontation with this 
doca inen t laaze. "Has the defendant filej3 his connterclaia?" A 
rather innocent ouestion ;»uch as this*^ can pose sosae coz^lpx 
prqbjleiKs. ^^^^iraiar ^pestions; could , also be asked of cases that 
are no lohger ^'a^^^/^nt^^hic^ ^e attorney aay feel night be 
!^]t>*^.^Jp^^9 ^ ^ acti^^^^Sv^^^everal basic guidelines should 
tae paralegal's ste^i^^d pxactice wnea eaeagsd in 
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a} Z£7e a cocprehessiv^ Jsiowledge of the offioe*s filing 
systjea. ^(:and vzulc obtainrsg this hncviedge, be 
snre yon tew vfeo in the office already has xt so 
that these persons caa he consulted) • Xs there 2sx 
- index ^ysteni? Is there a cross-ir^dex systea? Are 
there -fila ^miiiiiaries .available? 

h) Have a^ c oo i o r ehens ive teovfledge of the staged of 

c litigatXba and the rost w , !!iint , Iri docmaents. involvfe 
, in eaoi stage. - * 

c) If possible^ find oat vho wrote • the docuaent that con- 

tains the data you are seeJy^g* As)t hixi for - 
leads* . - 

d) ^ Determine vh^taer the data you ar^ seeking may be 

found in laore than oiie -docasient^ and 'if so, look 
for each such docmaent* ^ 

e} Hecognize that data ^ a file jsay be co^fcradi<rfied by ^ 
other data in other Idoctsasnts- To deteroiSe^'t^^ 
siost current status of data, the paralegal can 
* start with the zost ret::ent* docurients- in the file 
• . and worJc hac>:; - ' ^ •' . 

^e pers-oa trying to retrieve data irust .hiiow hoH to interpret ^ 
aissing. doc^caents as well as ^ocuraents that^fre pxesBnt.^ If 

t 
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a file, he vill have 3, sense for vii^t doctaaest^ are coiispicu- v 

oasly absesr. The d^nffieiRt. laay i>e^ Ipsr, inay be i2se by soae- 

jcane ^ the office/ »ay be oa its way zo the files or nay be in 

, the process of dr aftisjg or re-draftiag. Aa Qnderst^iri4i^9 *of 

/ , 

the chronology ai- vhich docoaeat^ are r^orsially prepared caa be 
very helpf al in detprniaaag whether ^onething is m ssiag . Para^ 
jdoxically, it tathes ccaxsiderable s?.ill to be able to detemdce 
Aether something is nissiag. , * 

^ Ihe fact digest assigrr^eat esp^tially involves the p^e- 

paratioa .of a file "or case profile- An artcraey nay vast a 
suscaary of everything that haj^>eaed la the c^e, or he say want " 
^pjae thing smch jnore specific^ e.g . , read, a deposition and pick 
out the salient points in a witness* testiaoay. 

In pr^aring geaeral fact digests, it goes vithout saying 
that all of .the sJiills nectesary for the data retxiervai function 
least, be at the comand of the peirson psre^s^^^g* the digest,. He ^ 
can't digest vhat he can't find. The paralegal's supervisor 

^ will ins tract hin oa what hind of digest he wants. A nuz:ber ^ 
^possibilities exists 

a.) .Make a Ixst of all the paifers prepared and f ilei with 

' ' • - ' • / 

' » the 45ites of preparation and/or of distribution. • 

h) /Go through all the documents /usd scrrariz^every thing 
* ' '~ ' • - / 

'said about a. specific topic e.g .^ a g/articular 

coc^any." 



' c) SuEEsarize every d&canieat la the file. . 

i 

dK A TOssDiaataca of the above. • / 

• ■ / ' 

Ar an absblotjg aiimnsiiir laost digests shbuld incliiieV 

^ — seme <>f case 

— aaas and address of clieat and otSer parties. 

^ ^ — date tbe offi^ becasae involved^ 

\ * • 

- ' — t^e file ms:ifi>er ; ' ' ^* f 

♦ * 

courts involved 
-^attoisieys wording "on, case ' " - 

— *nattire of«he ^^iit ' ' , . 

. 7- the ^^ential facts . '** - * * 

— doodaents thtis- far filed , ' ' ; • 

. .* - . - . - . ' 

--documents in preparation 

— the next event (s) in the suit 

A coirgson digest assignment is to read depositiQp testi^aoay 
of answers tSD interrogatories and summarize what is there V 
according to a nur:bef of possible themes. ^Guidelines on this 
-tasJ: are found in char1v-7. 
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Chart 7 



Chscklisy for AnALYZINS/D1€£ST!NS ' 

BEfiOSITlOlj T£S7?T W>f Y MC - 
AftSKERg TO IkTERROSATORIcS^ 



1) Eas the witness i^e^ coasisteat? * . - 

2} '•Has the vitness been ev2LSive? 

31:: Trace what, the -witness says about a particalar 
. 'topic* ' * 

' 21 J, List the chronology oi^ aVents accordfegs tb the 
» witness^ 

5) Ha^ the. witness been xnpcxrpletc' in his answers? 

5} ^ Based vpon the si>ove ajriaiysis, vhat, questions 
vduld ^oa» recoccaend .tnat the attorn^ ask 
~ this -witness* at a' i^ter*- tSjae ^ e^g* / at the 
trial -en cross-exanination? / 

^ ' ' / - 

7) Baeed upoiJ the analysis, what OTfetionfe would 

you i4pcorraend t hat th e*at^mey asj: o^hfer* 

witnesses ^ deteraxne the validity of « 

* >^t was paid? * (' . * 

3} Cocpare what this vitness sai4 (or- failed ta 

say) ^-ith what the client has told .the ^ ♦ 
^' .office- and with wiD^^-^CTC^^'oeen nincwer^ in,^ 
fiel2 investigation Based upon this , 
• c omp arison » are there inconsistencies or 
^ps? Kh^tt further 'questicas ne^^^ be _ 
askej^and.'of vh<ri? - ^ - . 
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2. CaleTidar Coatirol and Scoef^ 1 i 7*fg 



Calendar control involves feeding relevant dates in^o tJ^e 
office tickler ^sys€ieia and/or ?Ts^<n»A^n4r^g ygar ovn calendar of 

events, past and to coae* Lavyers need constant rezdnders of 

* \ ' 

due dat^, particularly when a lawyer is \^r>Ling on sore than 

t 

one ^Lse or inore than one attorney is. worlds on a single caise. 

Scheduling events is soa£tiriss assi^ed to the secretaries 
in the office, al^ough for coa^slex sciieduling problems, the 
paralegal nay he involved. Sax o£ the rore cossaon events tliat 
need scheduling aijd coofdinatiori are as folJLows^* 

eurxanging/ for the jfcaking of a deposition or an infonsal 

interview a prospect ive witness?; 

•% - > ' 

of ^ escpert witness; - ^ 

/'^ ' 

the clieat to taXe a physical exaainatxon; 




. ■ / •■ 

ritnesses qn 



sending out reainder* to clients ami witnesse/ 

* " . / * . . ^ ' 

events scAedul^; , ' * ** 

e) notifying individuals of ^postponeaerts of cancellations 
of events scheduled; " ^ 

Sch^uling a single -event laay involve ♦the ^ordination of^ the 
calendars of k 'l^Crge nuzi>er of people* 'Hii^ nust be dpn^ n<?t 
only in reference to the tiae that the individuals have available 
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hut also vith air eye oa courx due dates and oa the prepararioa 
of in«sboase docisaeats vhich cannot he coa^jletea until the event 
to he scheduled has occurred and the data on the event iS laade 
available. 

3* Org ami 2^ation and Coordination of Sxhibits (See chart 8) 

• Before^ an attorney goes -to trial, he cast have all physical 
evidence and exhibits in order and ready fozf his trial presen- 
tation. In the unfold ir/g of events at trial, he nay deterniine 
that soae of his exhibits are' no lemger necessary or that others 
are required- In any/event, the exhibits that he thinJcs ^e 
aigh^ us6 snist be pi^par^. dart 8 presents a uur^er of guide- 
lines for the paralegal in assisting the attorney in this tasX.' 



/ 
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Chart 8 

suidhlihes for preparing 
Physical Evidsnce ai\d Exhibits 
FOR Trial 



I- 



1) the attorney in vhat order he- would like 
then prepared. Possible arrangesehts ^ 

^a) SeparaVing those that he night 
introduce into evidence froa 
those that he -will definitely 
try to introduce* 

b)^ Ari^anged chronologically in the 
'order th^t he expects then to 
be introduced at trial, 

2) '.Prepare a sumary sheet for each^tea con- 
taiining: ' i 

the riaae of the case it will 
be used in. ' ' 

b) a brief description of i^at it is* 

c) a brief analysis of what facts 
the' attorney .will try to use 
it to help establish at trial. . 

d) the source of the iten {who wrote 
^ it, where was it obtained etc.?) 

3> Describe what facts the attorney will have to 
establish in order to lay out the foun- 
dation for the itea before he tr;ies to 
introduce it^ i^^e . , to show tha£ i^ is 
relevant to -the facts in dispute/ e^g - , if 
It is a writing, what' verification, exists ^ 
to show that it is authentic? - . 
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ij* Draft ana larerrogacorres asd Haolaes to Interrosarc/ries 
(See CharEs^9 and lOK ' 7^^ 



Cozis^iderable skill is required in draft mg an^ replying to^ 
interrogatories. .Zadh task has an opposite objective: in . 

drafting interrogatories yon vant to get as srucfo mforzaation as 

- - ■ / ' 

^ssible f roa the- other side^ sfhile la responding to interroga- 

tofies, you iisually vant to say as little as possible- One 

laajor gxaalification exists on the reply task, however • If the 

attorney instructs tke paralegal ^ reply/with full openness and 

caAdor, he obviously coes so. jfis •-a siatt^r of srtrategy, the 

attorney may decide to » be fully c(^perati^ m order to encourage 

the other side to take k certaingiQpsition. \ Suppose, for exac^le, 

that the attorney wants to innress the othAr side with cer t ai n 

\ . * . ' - 

facts in orcer to encourage thea tb settle. This objective 
^ could call fo^c a certain evenness in ^iie respqn^es to the / 

- y ' ^ \ ' w : ./^ . " 

interrogatory Questions which aigfat not, otherwise -ajsply^^^e^ * 

charts 9 and 10 on guidelines drafting antj reijpondyi^to. y / 

interrogatories. • ^ . , ' i 

Of course, the work\ done .by the, paralegal }Ji this area will 

• ; • ' - 

always be checked by the^ttonjey and by the trlient who will be 

ultimately responsible for the answers given* • 
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/ 

^ 4. Drafting Interrogatories and Replies to Interrogat^ie 
(See Charts '9 ' ^d' 10) . ■ \ 



Considerable skill is requirod in drafting ania replying to, 
interrogatories. Each task ha^ an opposite objective ? in 
drafting interrogatories you want to^ get as mu^fn information as 
'j5osp4 

tofies,^ou usua!l^l^^\jant to say as little as/ possible. One 




major quali^fication, ex^ on the, reply \task, however. If the 

attorney instructs ''the paralegal tp reply /Vith full opepness and 

candpr, he obviously does so. Ag a matter of strategy, the 

attorney may decide tp\be^ fully cdoperatiVie in order to ^jicourage 

the other side to take k certain position . A Suppose , for example,^ 

that the attorney wants to impress the other side* with certain 

facts in order to ehcou»aVe them tb settle, ^ This objective 

* * \ ^ ' . ^ 

could* call fot a certain openness in the responses Jto the 

' \ i ' ' 

^interrogatory questions whi\ch might not otherwise, apply. See 

charts 9 and 10 on guidelines in drafting and responding to 

interrogatories. \ \ ' * • 

Of course, the workV done\by the paralegal, in this area will 

■ ■ ' A' . ^ ' " 

always be checked by the^ttor^jey and by the client who will be 

♦ 

ultimately responsible for -the answers given,*"* 
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C«ART 9 



llVTSyjOSATORIES 



1) 
2) 

♦ 

3) 

fl) 

S) 

6) 
7) 

8)* 

9) 

» 

10.^ 

11)' 

12} 



C&taxa general and' specifi^aLastrsctioas f ros your supervisor 
oa the drafting- * ^ . , , 

• • • ^ , ' 

Head all &^ docczaents ,on the case that have beto prepared 
thiSs f^ ( e.g ./ client interview report,, field iavesti-^ 
gation \eport/ coc^l^aint, answer) - '* ^ • 

LooX at drafts of other interrogatories that have been used 
in other cases that are siailar to your t:a5e. * 

Hecognize the need to adapt other interrogatories to the 
peculiar need^ of y<yiir. case. 

* • ' 

Start out with requests for beisic data, ( e.g - , nasae, a d d r ess^ 
age/ occupation etc.^ . - 

Ity to avoid questions c3l11 for sfeple yes/no answers. 



Try. to avoid questions. that call fo^ an ^ini^ frQ;a the 
res5>ondent unles^ the opinion ^ght be relevant^ or pro- 
vide leads to other facts. 



Phrase the questions tC> elicit facts T ^ 



ERLC 



Know what facts will be necessary to establish your* client's 
casj^, and ask specif i<i questions focusing on^thos^ facts. 

As to each fact, ash questions Calculated -to elicit the 
respondent's^ ability to coCT^nt on the fact { e.g >/ how • 
far away was he, 'does he we^ glasses, . eto .) . 
• **' « 

Phrase the fa'ct questions so that the respon&nt will have to 
clearly indicate whether he is talking froa first hand 
hnCrwledger or, hearsk^ 

Avo^d questions on topics that you know or reasonably sxjspect:^ 
wxXl result in dtar!agi:|g answers if no *other purjjose will 
be served thereby. 
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SUIBELIKES m ReS?0?u)1KS 
To lUTERriO^TORlES 



1 

2} 



3J 

5} 
6) 
7J 



) OiJtAla general specif iasirccxj.oas from, ^ your supervisor 



cn drafting ihe answers. 

C2iec5: all prc5>osed answers vith available docaaeats { e,^ , ^ 
report: oa client interview, iield iavestigatica reports, 
cocplaint) . 

Dolnot volunteer Anforsaation beyond the confines of tne 
/gnestiOQ unless saecessary to clarify a Volition ^ j[ e.g > s 
^ wi^en a sxnple ansJwer would be daanagingly siis leading with- 



out the clarif icatisoa) - 



Kben an answer to a gues tion is. nb^ knows** say so. 
aSswe 



Preface sost aSswers 'by sayifig^ to the i^est of jsy Jcnowledge,* 
or *as far as I can recall**^in order to provide scaa^ 
leeway if ^e facts provided later prove to be irfvetlid. 

Secognize that, the other side %d.ll try tb use your answers 
to get you to conait yourself to a position T^idh he 
will try tto icpeacii you on at the tria2:. 
* ' , ' • ' 

Recognize the standard^ isprpper questions wJiicfi you do not 
• have to answer unless a court orders an answer. Tor 
, exarpie z \ - 

aj clearly irrelevant natters . 

b} repetitive questions 

c} darrogatory questions 

d) questions calling for expert opinion 

e> ouestions inquiring into the attorney's. vor5: 

the 
for 



product/ e'.g . ^ questions that as}: for the 
attorn^ *s legal opinion or that ask for 
copies of legal zieroranda* ' ' ^ 
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/ 



-€5 



'f )/• qiiestioas that expressly or isspiied^y caXl for a- 
/ violation of ti;e attomey-c3,ieat privilege, 
•%&at did the clxeat tell his attomej*,* asid 
vice versa. 
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iKkPTE^. Five 
T^RiAj. Stash 



assistaat^s roie ar ^i-ai depesds, xa part, i»sa the 
mvolvesae^Tt that ise has had vath the case- is^i to rrial. ilf t2:s~ 



iavolvesneiit has ^eea jiisjalical, then he inay aot have icuch to do 

to assist the attpniey at trial- If # oa the other hand, he 

has been Vbrhiag closely w^th the attorney oa the case all 
{ 

along « 




h) to sose spot legal re; 

during the trial that 
•ouichly* 

c) Prepaire preliminary drafts of certa» notions and 

\ other docments that are required during the co^rpse 
, of the'tr^al. 
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'SI - 

d) Assure -the presence of vatiiesaes and assisr rhe 

atroraey i-a prepariiig rhen. for ias direcr-exami- 
naraon, f»T^f^ ia aaricipar^ng vhart icsy be asXed 
of chem oa cross -«x23xiinatloa- 

e) Tahe- :iotes os tie testiron^' of csrtaia v^-tsesses- 

l$2e arromev' 21;^ be eible to nse these z^tes ia 
his preparatioa for other segments of the trial* 



Konaaily he i^Sst-^cels^ oa his own jaeiaory oecajise ^ 
of tisae seeded by the court stSogSSpfccxs ^ tvpe 
the roatites of the proceedings - 

f ) The fesistant aay mahe siaggestioas ro th^ attorney on 
^ - -wiat questions to a^ a particilar yitness based 
upon the assisttot's close foilor.fiag of i<hat has- 
hac^>en^ thiis far' in the trial/ and based coon his 
involveaeat with the docuaents and files of the 
case prepared ^nring the pre-trial stage* 

[ 

In a criiainai case vhere the defendant is convicted/ 
-considerable wori will have to be cone in siahing the case for 
the Ziost favor^ie sentence" prssible vhich vill, tasually be pro- 
bati-on* Jx-dges are nomally reluctant to. send A can to prison 
if altem^ives to incarceiration are available. . ^ (xniS/ ot 



22 
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coarse, wsald ztoz aptsly to caises vheze ta-e ^adge'i^ ffr^r.f^^*^ 
to iEK>ose a prison rent or viiei^e rbe aamre of rhe cruae ^r**? 
the rs^vidaal's prior crisdaal b&chgroiind s&aHe at ualrtely 
that the jaage vould consider alteraatives to prison) . 
jadge vill be pri angrily interested ia the person's "social 
^listory" and prospects for living a jclean life i£ granted pro- 
bation. The paralegal can be sent into the cocccanity to tracj: 

» 

down data such asz 

1) Are there vocational traini^ig progrants available 
• and willing to accept hian? 

2} Kill his old eroloyer tate hia h&ck? * 

^ 3} Can he go back to sciiool? - 

4) Ki^l hi^ iamiy or other relatives ^ahe hisi'.izi? 

5) Are there ciergyaan* school counselors^ ooi3zainity 

leaders vho would be viliing to tahe an interest 
• in his progress, .e.g * / vill th^ state that they 
will take stoe initiative in inyiting*bia into 
/ their activities? • « . 

^ -1 

The ^udge is not going to ^ inclined to release the person into 
the streets VXthout assurance that there will be peq^5^ aild 
prograiis available to sajs^rt his irf addition to the supervision 
that would be provided by an overworJced probation offiper^ 5he 



paralegal csn be of gr'ear help laea^ifya^g ti^ese resources. 

la addiCios, 'liiere laa? be TOgue references daririg tbe 
senr^ksg hearing tb^pr^cr criju^l rnvolvenent of the person ^ , 
ifeciJ IS aor 'adequately STq^ported by the doctsasnts . Sisce tlie 
srrxct: raies of evifiesce .do sot apply to the seateaciag st^e, 
sacii referei^ nay be cossxdered by tbe j^sS^e cal^s saaeose 
has takes the tra^- to track doira tie ttaderlying facts viiicii 
s^^oort or -deny tSe allegations. The i^aral^al can be asked tc? 
do this; he vill cake his report to iBie 'attorney vho viU 
clarify such laatters at the. hearing- 
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tMPTzR Six" 



llllSAllOH ASSISTASTSHI? 

Appeal Stase 



Ose of the hey f^snctioas ^served by the paralegal at the 
appeal stage is data retrieval and £act digesting, Afta^r 't5ie 
trial, the attorney who is dissatisfied with the trial jodgment 
plans appeal s^ategies. ^e trial snay have lasted axiyuhefe 
froca a day to a nrmher of weeks. Throughout xhe trial the 
attorney applies two tests to practically everything he does: 
- 1) How pan T ose this -effectively ^ -win? 

2) How can I take a setback during the tri^d.- and tura- 
it into a theory to he used oa appeal? 

7h€ second test will regu^e the attorney to^go hack aft^er the 
trial and reconstruct, froa all' the documents sa2f4^"^s©<iiaoay, the 
;^ta that wall suj^rt his theories on' aj^al. Here the para- 
legal's data retrieval and fact digesting role can be invaliSable* 

ihe attorney riay as3c the paralegal to go ba<^ over the 
record and do thfe following: 
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. a) itsjte a list every tiise 2 dbjecred to soaeriiing 

during the trial. Inciiade tne pac^ aiznoer *viiere 
ssy objecti35n is fomdi a brief smrnary of viiat 
objection vas and the" ruling of the judge <^ my 
laotioci* • 

^ b) KaXe a list of every time opposing counsel made 

'r^erence to a particular tx?pic^ e*g /» the plain- 
/ .tiff's p ri or involveaeht in other litigation. 

c) kahe a list of every tiine the jndge as3c^ ojuestions 

o£ witnesses. * - ^ , 

h great d^a^ of legal xesea?^ is usually r^iuired before - 
the attorney writes his brief for subaission *to tSe various 
apoeal^ ovurts. * The paral^ai could be very helpful in a 
nunber of areas: ' ' 

aj Sesearc^ the history of relevant leg^lation. 

l:^)^Shepardi2e oases and conduct .cite cdiec3c±ng. * 

- c) Head over briefs to cross-check accuracy of quoted 

testisbny froa the typed transcript of the trial. 

* m * 

' ■ ■ 

d) Conduct legal resairch on assigned issues of law,' 

'ej Monitor th^ 4^ing^ printing and^ filing of briefs. 
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ChAFTER SHVETi 

LiTIGATIOrf ASSISTA?{T$HIP : 
EnFORCSKBJT/CoKPLIAWCS S7ASS 



In civil c^es Ac^ere the judgment repaired an aHminiT-. 
^trative agency to do scsaethlng or to refrain frxxa doing soae- 
thing with zBspect to the client, socaeoae *nrast ^eck to see 
that the*judgaent is carri^ out. If it is not, the client jsay 
11 the law offic^ for.hejp, /fhe client, however, ray be con- 
fas^ as to exactly what the Agency has to do or t«hen it crust 

\' ' J' • 

fdC/ it\ 7h& paralegal say ceili the clAent to find out what has 

happene^since the judgiaent for since the appeal process ended) . 

If difficiJities have arisen, the attorney nust be notified in 

Order to dec\de whether further action is warranted. The agency 

saay have to be\5ontacted to find out vhat their position is, 

/ * 

e^g. , wh^ the dei^? The paralegal TOUld be askeJd to under- 
t^e this task. It hay be th6t .the attorney will have to plan 
furthes li'tigatipn in order to enforce cos^liamce with the judg- 
jaerft. ' , \^ « •• / 

* If'^noney judgment was V<^arded to the client, then con- 
siderable work zjay 'be recizired iiy collecting f rca the judgaent 
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3r. li^e^paraleg 



debt^OT. ^^e^paralegal can arrange for t±b sheriff to deliver. 
«;exeTOrion^ Tne judgiaenc c^tor iLay be ordered by the court 
to suiiaat to an exesainatiisn of his ^sets a3?e. Investi- 

gatxoo vorX wild probably be required txa deteroiae what assets 
exxsft,' vhere? they are, and Jiow th^ laight be- reaciied.. ^ sose 
cases'^ the attorney ssay petition the cpxirt for the contespt 
order against the 3udgzient--debtor for nccj^cospliancc . ^^ne vara- 
legal can help on putting together the^f actu^ basis tP support 
this charge and iifc' d;rafting' soae of, the court papers involved; 

- In cxininal cases, unfortadnatelv/ the Jjsiiate rarely his 
"the assistance of counsel in insuri/ig <^TOliance-of the prison ^ 
. to th*e senttece. Very often they are their own l^w^ezs for tn^^ 

act as paralegals for eacss other *in 'providing the ,needd& assis^ 

* ' ' - ' /33 

tance' to challenge issues sjich as senten^c^utatiory. ^ 

/ At probation xevocatioiTSt^ytec^iiigs / ^)6ie probationer^'-iTs 

usually represented by couns.el. &'gtfod deal pf- f i^ld ^vesti.- 

gation work inay be rjequired tx) caeciCTCtt .probation officer's ^ 

oiarge that the* probationer violated the conditi&ns of proT>ation. 

- ■ ^ • / . _ . 

^^See Stats/cy. W., -post^Conviction jieaedies and^ CorreqfSons^ 
Law- in What Have Paralegals bone : A glctionary of /ujRCtiong - * 
p. 19.1 motional Paralegal Institute, 1973). ' 
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Israel, J,, and LaFave, Crirainal Procednre^jji a Kutshellz 
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Karlen, Procedare Before !grial in a Hutshell i^9J2) * 



Xuvin/Trial Hangboofc (1965) 




pvin, L. , and Craner, H*, Trial Advocacy : Problesas and. 
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